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Chapter One - The Power of CEQA
The California Environmental Quality Act 

(CEQA) is California’s premier environmental 

law. It allows public agencies to make informed 

decisions about activities that could degrade 

public health and damage the environment. It 

also provides California residents with the legal 

framework to hold their public agencies 

accountable for decisions that may substantially 

alter the quality of their lives.    

CEQA compels public agencies to examine and 

disclose the potential significant adverse 

environmental consequences of their actions. 

Unlike its federal counterpart, the National 

Environmental Policy Act (NEPA)1, which 

encourages federal agencies to avoid 

environmental harm and is limited to federal 

agency actions, CEQA requires California 

public agencies to avoid or mitigate the 

significant adverse environmental impacts 

caused by their actions whenever feasible before 

the agency approves or carries out a project.2 

Finally, and maybe most importantly, CEQA 

provides individuals with the opportunity to 

participate effectively in all steps of the 

environmental review process, from notice about 

a pending project, to the identification of 

potential environmental impacts, and the 

investigation of alternatives and mitigation 

measures that may alter the public agency’s 

decision to approve the project.  

As the late California Supreme Court Justice 

Stanley Mosk wrote in the high court’s first 

decision on CEQA in 1972:  

In an era of commercial and industrial 

expansion in which the environment has 

been repeatedly violated by those who 

are oblivious to the ecological well-being 

of society, the significance of this 

legislative act cannot be understated. 

 (Friends of Mammoth v. Board of Supervisors 

of Mono County (1972) 8 Cal.3rd 247.)  

For nearly four decades, individuals across 

California have successfully called upon the 

power of CEQA to open agency decision-

making to public scrutiny and, in doing so, 

protect their community’s health and 

environment. In fact, many of California’s 

greatest environmental successes are the result 

of vigilant and engaged public participation in 

each step of the CEQA process. From the 

discovery of toxic pesticides on the site of future 

homes in San Diego to the restoration plan for 

Mono Lake, from the fight against sprawl on the 

outskirts of the San Francisco Bay Area to the 

protection of workers’ health at a power plant in 

the high desert, CEQA has empowered 

“everyday heroes” to win environmental battles. 

As new environmental threats have emerged, 

CEQA has risen to the challenge with an 

expanding body of legal decisions that affirm its 

primacy among California’s environmental 

statutes.  

Now, CEQA can help us address what is perhaps 

California’s most pressing environmental 

challenge - climate change. As more and more 

individuals become aware of this looming crisis, 

many public decision-makers have pledged to 

take action. Through CEQA, community leaders 

can make that promise a reality by ensuring that 

future decisions that may aggravate the climate 

change problem undergo CEQA’s 

environmental review process.  Before these 

decisions simply add to this problem, 

community leaders and public decision-makers 

can consider feasible mitigation measures or 

alternatives that will reduce or avoid an 

activity’s contribution to climate change.   

By reading this Community Guide to the 

California Environmental Quality Act, you are 



 © 2017 PLANNING AND CONSERVATION LEAGUE                                                                  7  
 

joining the ranks of California’s everyday 

heroes. Although the public decision-making 

process may appear too daunting and time 

consuming, and you may wonder whether you 

can really make a difference, your familiarity 

with CEQA’s environmental review 

requirements and willingness to participate in 

matters that affect you, your family, and your 

community are the highest form of civic 

engagement. As the late Margaret Mead 

observed, a small group of thoughtful people 

could change the world. Indeed, it’s the only 

thing that ever has. 

1.1 Purpose of the Guide
This updated and revised Community Guide to 

the California Environmental Quality Act is 

intended to help laypersons use the power of 

CEQA to influence decisions that will affect 

their environment. It identifies the key legal 

obligations of public agencies and provides 

helpful tips on how to make sure those 

obligations are met. A glossary of key terms is 

also included at the end of the Community 

Guide. This Community Guide also points out 

how CEQA’s existing environmental review and 

mitigation requirements can be used to combat 

climate change.  

The Community Guide is not intended to 

provide an in-depth analysis of CEQA’s 

procedures or the hundreds of judicial decisions 

since the passage of CEQA in 1970. For a list of 

excellent publications that go into more detail, 

see the attached bibliography. In addition, the 

endnotes provide legal authority, based on the 

statute, CEQA Guidelines, and judicial 

decisions, for the information included in the 

revised Community Guide.  

To learn more about how CEQA has protected 

the air we breathe, the water we drink, and the 

natural areas we prize, read our Everyday 

Heroes report, a compilation of over 75 CEQA 

success stories written by many of California’s 

renowned environmental leaders, including two 

former California Attorneys General, two former 

state legislators, and one former California 

Supreme Court Justice.  This report is available 

at https://www.pcl.org/campaigns/ceqa/ceqa-

everyday-heroes/.  

To schedule a daylong CEQA workshop for 

your community group, please contact the 

Planning and Conservation League Foundation 

(PCLF) at (916) 822-5631 or at 

pclmail@pcl.org.  

The California Environmental Quality Act 

(CEQA) was passed by the California 

Legislature and signed into law by Governor 

Ronald Reagan in 1970. The California 

Resources Agency also has provided detailed 

guidance on how agencies should comply with 

CEQA in a document known as the “CEQA 

Guidelines.” The California Supreme Court “has 

not decided the issue of whether the Guidelines 

are regulatory mandates or only aids to 

interpreting CEQA.” The Guidelines are, 

however, given great weight by courts, and 

agencies generally treat them as the law. The 

Guidelines are updated from time to time, and 

most recently on July 27, 2007, primarily to 

reflect the latest legal decisions of the California 

Supreme Court and California Appellate courts. 

The full text of the statute and the Guidelines 

can be accessed at 

http://resources.ca.gov/ceqa/docs/2016_CEQA_

Statutes_and_Guidelines.pdf. This Community 

Guide will refer to both the statute and the 

Guidelines. 
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1.2 Adverse Change to the Existing Environment
Change is as inevitable as the sun setting every 

evening. All living things change and adapt in 

order to survive and improve their condition. 

CEQA compels public agencies to consider 

carefully how their actions will substantially 

change the existing environment. While some 

impacts of human behavior may benefit natural 

systems, many of the ways we modify the 

environment are clearly not beneficial to us or to 

other living beings.  

CEQA requires us to think about the potentially 

significant adverse consequences of our actions 

before we commit to particular changes to the 

existing physical environment. Do we like the 

consequences of the change?  Are there 

alternatives to the contemplated action that 

would avoid the change?  Are there ways to 

avoid or reduce the adverse effects of the 

change? CEQA helps us evaluate all of these 

questions before we make a decision that can 

irreversibly change the quality of our lives.  

The following CEQA Process Flow Chart, 

which is taken from Appendix A of the state 

CEQA Guidelines prepared by the California 

Resources Agency, is reprinted with permission 

of the California Resources Agency.  This flow 

chart graphically depicts the process from 

project application to permit decision.  The flow 

chart is included here to give the reader a 

graphically designed overview of the process 

this Community Guide will be covering.  The 

CEQA Guidelines has the following caveat 

about the CEQA Process Flow Chart: “This 

flowchart is intended merely to illustrate the EIR 

process contemplated by these Guidelines. The 

language contained in the Guidelines controls in 

case of discrepancies.”3 
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1.3 Public Participation in the CEQA Process 
The public’s right to participate in CEQA’s 

environmental review process is contained in the 

statute itself and has been vigilantly protected by 

the California courts that interpret and enforce 

CEQA.  For example, the California Supreme 

Court has repeatedly stated that CEQA’s 

procedures must be “scrupulously followed” 

because CEQA’s environmental review process 

“protects not only the environment, but also 

informed self-government.”4 California’s high 

court has also declared that the California public 

holds a “privileged position” in the CEQA 

process, noting, “Citizens can make important 

contributions to environmental protection.”5 

CEQA requires every public agency in 

California to have procedures that provide full 

public participation, so that the public agency 

can receive and evaluate public reaction to the 

environmental consequences of its actions.  

Public agencies must make their environmental 

documents available to the public and other 

interested agencies.  When a public agency has 

failed to make the necessary environmental 

documents available to the public and other 

interested public agencies, the courts have set 

aside the public agency’s decision and required 

the public agency to restart the public process.6 

What To Do  

You can only participate in the CEQA process if 

you know that it is happening. Request public 

notice of upcoming CEQA decisions.  

Public notice must be given in at least one of the 

subject matters under consideration so that the 

following ways: they can determine whether to 

monitor or participate in the meeting of the 

body. (See Government Code Section 54950.) 

1)  Publication at least once in a newspaper 

of general circulation within the jurisdiction 

Many agencies post notices on their websites 

affected by the project; as well, although state 

law does not require it.  

2)  Posting notice on and off site in the 

involved, CEQA also requires that agencies 

provide immediate area where the project is to 

be written notice directly to anyone requesting 

located; or, notice on a particular issue or 

pertaining to a specific project or property.  

3)  Mailing directly to owners and 

occupants of property contiguous to the project.   

The “Brown Act” or “Open Meeting Law” 

requires local agencies to post, at least 72 hours 

prior to a regular meeting, an agenda containing 

a brief description of each item to be discussed 

or transacted at the meeting, including items to 

be discussed in closed session. The purpose of 

the brief general description is to inform 

interested members of the public about the 

subject matter under consideration so that they 

can determine whether to monitor or participate 

in the meeting of the body. (See Government 

Code Section 54950.)   

Many agencies post notices on their websites as 

well, although state law does not require it.  

To make it easier for the public to stay involved, 

CEQA also requires that agencies provide 

written notice directly to anyone requesting 

notice on a particular issue or pertaining to a 

specific project or property.  

All you need to do is ask.   

To receive written notice of a public agency's 

action on a particular project, file a written 

request with the clerk of the governing board of 
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the agency. Common governing boards include 

the city council, county board of supervisors, 

and the board of directors of a water district. For 

an agency without a governing board, such as 

Caltrans, file the request with the agency's 

director. 

1.4 Balancing Environmental Protection and Social and Economic 

Benefit
It is important to understand and appreciate the 

balance the California Legislature has attempted 

to strike within CEQA. Recognizing the public’s 

desire for long-term protection of California’s 

extraordinary natural beauty, unique landscapes, 

and irreplaceable natural resources, the 

Legislature has declared that it is the state’s 

policy to develop and maintain a high-quality 

environment now and in the future, and take all 

action necessary to protect, rehabilitate, and 

enhance the environmental quality of the state.7 

At the same time, CEQA declares that this long-

term environmental protection must be:  

Consistent with the provision of a decent home 

and suitable living environment for every 

Californian . . . (and) create and maintain 

conditions under which man and nature can exist 

in productive harmony to fulfill the social and 

economic requirements of present and future 

generations.8 

Thus, while the California Supreme Court has 

stated consistently that CEQA must be 

interpreted so “as to afford the fullest possible 

protection to the environment within the 

reasonable scope of the statutory language,”9and 

has repeatedly acknowledged that “CEQA is a 

comprehensive scheme designed to provide 

long-term protection to the environment,”10 the 

California courts have also consistently pointed 

out that “CEQA does not, indeed cannot, 

guarantee that [governmental] decisions will 

always be those which favor environmental 

considerations.”11
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Chapter Two – Projects Subject to CEQA 

2.1 CEQA Applies to a Public Agency’s Discretionary Project 

Approval 
 

CEQA requires environmental review of 

proposed, discretionary projects carried out or 

approved by public agencies.12 CEQA only 

applies to discretionary decisions made by state 

or local public agencies.  

Under CEQA, “approval” means a public 

agency decision that commits the agency to a 

definite course of action. A California Supreme 

Court case held that an early agreement between 

a city and developer constituted an “approval” 

because the agreement committed the public 

agency to the project.13 If a public agency’s 

action does not commit the agency to a definite 

course of action, then the public agency’s action 

is not subject to CEQA.14  Additionally, 

rejection or disapproval of a project is exempt 

from CEQA.15 

To ascertain whether a public agency has 

committed itself to a project before conducting 

the requisite environmental review, a court 

should consider: 1) whether an agency action 

has “effectively circumscribed or limited its 

discretion” with respect to the environmental 

review that will follow; and 2) the extent to 

which the record shows that the agency or its 

staff have committed significant resources to 

shaping the project.  If, as a practical matter, the 

agency has foreclosed any meaningful options to 

going forward with the project, then for 

purposes of CEQA the agency has “approved” 

the project.16 

A Court of Appeal upheld an EIR for a mixed-

use project consisting of 48 affordable housing 

units, community center, gymnasium, and 

program space for serving at-risk teens.  The 

court found that the City did not “preapprove” 

the project prior to certifying Final EIR and that 

the EIR was legally adequate with respect to the 

discussion of baseline conditions and scope of 

alternatives.  The City legitimately rejected a 

relocation alternative as contrary to the 

“fundamental objective of continuing and 

expanding the services the Center offers on site 

to its local community.”17 

 

2.1.1 “Project” 
 

Under CEQA, “project” means a direct physical 

change in the environment or a reasonably 

foreseeable indirect physical change in the 

environment as a result of: 

1) An activity directly undertaken by any public 

agency; or 

2) An activity undertaken by a third party that a 

public agency supports through contracts, grants, 

subsidies, loans, or other forms of assistance; or,  

3) An activity that involves a public agency 

issuing a lease, permit, license, certificate, or 

other entitlement.18 
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Remember, CEQA still applies to a seemingly 

private project if a public agency issues a 

discretionary permit or approval of the project.  

Whether a particular action is a “project” under 

CEQA is not always clear.  An ordinance 

prohibiting mobile medical marijuana 

dispensaries within a city was not a "project" as 

defined by CEQA.  Although the ordinance 

satisfied the first prong of the definition because 

it was an activity directly undertaken by a public 

agency, it did not satisfy the second prong 

because it merely restated the prohibition on 

mobile dispensaries that was first imposed by an 

earlier ordinance, and thus would not cause 

either a direct physical change in the 

environment, or a reasonably foreseeable 

indirect physical change in the environment.19      

An appellate court upheld a County resolution 

authorizing the execution of a Memorandum of 

Understanding (MOU) relating to the 

development of a Groundwater Management 

Plan for a large Southern California groundwater 

transfer project.  The term "project" refers to the 

activity that is being approved and that may be 

subject to several discretionary approvals by 

governmental agencies. The term "project" does 

not mean each separate governmental approval.  

Therefore, the County’s action approving the 

MOU was not a separate “project” subject to 

CEQA.20 

Another appellate court upheld the Orange 

County Board of Supervisors approval of an 

application to the State Department of 

Corrections and Rehabilitation for $100 million 

for funding a 512-bed expansion of a jail facility 

because the Board’s action was not a “project 

approval” under CEQA.  The application did not 

commit the County to proceed with the 

expansion; at most, it permitted the County to 

explore the possibility of using state funds to 

expand the facility.21 

2.1.2 “Discretionary” vs. “Ministerial” Actions or Decision
CEQA applies to discretionary projects but not 

to ministerial projects.  Section 15357 of the 

CEQA Guidelines explain that a discretionary 

project is one in which a public agency exercises 

judgment or deliberation to approve or 

disapprove a particular activity. This is in 

contrast to “ministerial” actions, in which a 

public agency merely determines whether there 

has been conformity with statutes, ordinances, or 

regulations. 

For example, a local planning department may 

be required to enforce a maximum fence height 

ordinance.  As long as a proposed fence is not 

greater than the maximum height the planning 

department has no discretion. Since the planning 

department exercises no judgment and only 

evaluates whether the proposed fence conforms 

to the applicable law, the approval would be 

“ministerial.” As a ministerial action, CEQA 

does not apply. 

 On the other hand, if the planning department 

determines the fence height on a case-by-case 

basis exercising the department’s own 

deliberation or judgment, then review of a fence 

project would be discretionary. As a 

discretionary action, CEQA would apply.  

Remember, CEQA applies only if the approving 

agency has the freedom to choose whether or not 

to approve a project, or make changes in how 

the project may proceed or develop.22 

Of course, not every situation is so clear. Under 

CEQA, discretionary public agency decisions 

include approvals that give a development 

project the “go-ahead” (i.e., use permits, coastal 

development permits, or tentative subdivision 

maps). However, the subsequent issuance of a 

building permit consistent with local regulations 

is generally considered a “ministerial” action not 

subject to CEQA.23 Is this decision subject to 
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CEQA? Yes, when a project involves both 

ministerial and discretionary action, CEQA 

applies to the entire project.24  

 

 

2.2 Statutorily Exempt Projects
The California Legislature has also exempted a 

number of specific projects and activities from 

CEQA regardless of the significant changes to 

the environment. Generally, statutorily exempt 

projects require no further environmental 

review. CEQA does not contain all of the 

statutory exemptions; other California statutes 

often contain statutory exemptions as well. 

Fortunately, the CEQA guidelines contain most 

of these exemptions. The following is a partial 

list of statutory exemptions: 

 Submittal of a voter-generated initiative or 

referendum to a popular vote;25 

 Actions to prevent or mitigate an 

emergency;26  

 Establishing, modifying, or approving 

rates, tolls, fares, or other charges to meet 

operating expenses;27  

 Projects that increase passenger or 

commuter rail services on rail or highway 

rights-of-way already in use;28  

 Projects consistent with general plans, 

community plans, or zoning decisions for 

which an EIR has already been prepared 

and no new significant adverse 

environmental impacts “peculiar” to the 

project or site have been identified;29 

 Exemptions for agricultural housing, 

affordable housing and residential infill 

projects. 30 

 Repair of critical levees of the State Plan 

for Flood Control;31  

 A specified list of seismic retrofit 

projects,32  

 Certain infill-type residential projects 

under specific circumstances.33 (CEQA’s 

mandatory findings of significant effects 

are discussed later in Chapter 12 at 

Section 12.2 “CEQA’s Mandatory 

Findings.”) 

 South Coast Air Quality Management 

District, 

 Biogas pipelines, 

 City of Industry Football Stadium, 

 Distributed solar,  

 AEG Stadium, 

 Bicycle transportation plans, and 

 Restriping of streets for bike lanes. 

Overall, for almost ten years there have been a 

number of legislative efforts to streamline 

environmental review under CEQA as well 

efforts to streamline and expedite CEQA 

litigation for certain Governor selected 

“environmental leadership development” 

projects. See, for example, discussion of Senate 

Bill 375 and Assembly Bill 900 in Chapter 13. 

The Supreme Court concluded that CEQA 

compliance was not necessary prior to a Board 

of Supervisors’ adoption of an ordinance 

permitting the expansion of an existing Wal-

Mart store based on a citizens initiative, 

regardless of its potential environmental effects.  

When a city council receives a voter initiative 

petition, it must do one of three things: 1) adopt 

the initiative; 2) submit it to a special election; 

or 3) order an abbreviated report on the 

initiative.   If they choose to request the report, 

when it receives the report the council must 

either adopt the initiative or hold a special 

election. (Elec. Code, § 9214).  CEQA does not 

apply where a legislative body adopts a 
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proposed initiative measure rather than scheduling it for a public vote.34 

2.3 Categorically Exempt Project
CEQA provides for certain categorical 

exemptions. 

Remember, CEQA only requires environmental 

review for projects that may cause significant 

effects on the environment.  

One categorical exemption is called the 

“common sense” exemption. This exemption 

applies when a project could in no way cause a 

significant adverse environmental effect. If this 

is the case, CEQA provisions do not apply. 

In addition to the “common sense” exemption, 

the Resources Agency has created a list of 

categories of activities that usually will not have 

significant adverse effects.35 There are 33 

classes of “categorical exemptions” listed in 

Sections 15300 through 15333 of the CEQA 

Guidelines.  Some of the more notable classes of 

categorical exemptions include:  

• “[T]he operation, repair, maintenance, or 

minor alteration of existing public or private 

structures;”36  

• “[R]eplacement or reconstruction of existing 

structures and facilities where the new structure 

will be located on the same site as the structure 

replaced;”37  

• Annexation of areas containing existing 

structures or facilities developed to the density 

allowed by current zoning;38  

• “[T]he normal operations of existing facilities 

for public gatherings;”39 

• “[A]ctions taken by regulatory agencies. . . to 

assure the maintenance, restoration, or 

enhancement of a natural resource;”40  

• Acquisition of lands for wildlife conservation 

purposes;41 

• Transfers of ownership interest in land for 

open space;42  

•Infill development projects; and  

• Small (i.e., not to exceed 5 acres) habitat 

restoration projects.43  

Even when a particular project falls within one 

of the 33 classes of categorical exemptions, 

environmental review is still required if any of 

the following apply:  

• The project site is environmentally sensitive;  

• The project and subsequent projects of the 

same type in the same location will have 

cumulative impacts;  

• There are “unusual circumstances” creating the 

reasonable possibility of significant effects;44  

• The project will result in damage to scenic 

resources within an officially designated scenic 

highway;  

• The project is located on a designated site 

affected by hazardous wastes or clean-up 

problems; or  

• The project will cause a substantial adverse 

change in the significance of an historic 

resource.45 

The California Supreme Court announced a 

legal test for determining whether a categorical 

exemption is not permissible due to “unusual 

circumstances.”   “A categorical exemption shall 

not be used for an activity where there is a 

reasonable possibility that the activity will have 

a significant effect on the environment due to 

unusual circumstances.”  

To establish the unusual circumstances 

exception, it is not enough for a challenger 
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merely to provide substantial evidence that the 

project may have a significant effect on the 

environment.  The unusual circumstances 

exception may be established through one of two 

alternative approaches: 

First approach:  1) The project has some feature 

that distinguishes it from others in the exempt 

class, such as its size or location; and 2) due to 

that unusual circumstance, there is a “reasonable 

possibility [fair argument] of a significant 

effect.”  

Second approach: Where there is convincing 

evidence that the project will have a significant 

environmental effect, such evidence necessarily 

creates a “reasonable possibility of a significant 

effect.” 

An agency’s determination as to “whether there 

are ‘unusual circumstances’” will be upheld if 

supported by substantial evidence.  A finding 

“as to whether unusual circumstances give rise 

to ‘a reasonable possibility that the activity will 

have a significant effect on the environment’” is 

subject to the fair argument standard.46 

A Court of Appeal directed the school district to 

void its determinations that the closures of two 

elementary schools and the resulting student 

transfers to seven “receptor schools” were 

categorically exempt from CEQA under the 

Class 14 exemption for “minor addition to 

schools.”  The court held that the administrative 

record lacked sufficient evidence regarding the 

“original student capacity” or total enrollment at 

the receptor schools prior to student transfers.47 

 

A Court of Appeal set aside the Santa Cruz City 

Council’s approval of amendments to the City’s 

Heritage Tree Ordinance and its Heritage Tree 

Removal Resolution because the amendments 

protected some heritage trees more effectively 

but reduced existing protections as to other trees 

and therefore did not qualify for categorical 

exemptions for maintenance, preservation, or 

enhancement actions under Cal. Code Regs., tit. 

14, §§ 15307, 15308.48 

Another example is a Court of Appeal upheld 

the City’s finding that a 7.2-acre high-density 

mixed-use, transit and pedestrian-oriented 

development project was exempt from CEQA 

because the project was a “residential project” 

consistent with a specific plan for which an EIR 

was already certified, making additional 

environmental review unnecessary.49

2.4 Notice of Exemption
For activities that are determined to be exempt 

from CEQA, the public agency or the applicant 

may, but need not, file a notice of exemption 

(NOE).50 If the public agency is a state agency, 

the NOE is filed with the State Clearinghouse 

within the Governor’s Office of Planning and 

Research.51 When the public agency is a local 

agency, the NOE is filed with the county clerk in 

each county in which the project will be 

located.52  

The NOE must include the following 

information: “brief description of the project;” 

“a finding that the project is exempt, including a 

citation to the relevant CEQA Guideline 

section;” and, “a brief statement of reasons to 

support the finding.”53 If the NOE does not 

contain this information or fails to describe 

accurately the project, the NOE may be 

invalidated.54 (You can review a sample Notice 

of Exemption at 

https://www.opr.ca.gov/docs/NOE.pdf )  

An individual may file a lawsuit challenging a 

public agency’s determination that an activity is 

exempt from CEQA. 

What To Do   
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CEQA includes several “statutes of limitations” 

which limit the time period during which legal 

challenges may be filed. When a project is 

approved that is subject to CEQA, a Notice of 

Determination is filed that starts a 30-say statute 

of limitations running to challenge the 

environmental review.  When a valid NOE is 

filed, CEQA’s 35-day statute of limitations to 

challenge the NOE begins.  If a project 

commences without an NOD or NOE, CEQA’s 

180-day statute of limitations applies.  If the 

NOD or NOE does not contain the required 

information or fails to accurately describe the 

project, the NOE may be invalidated by the 

courts.  To learn more about litigation and 

CEQA’s statutes of limitation, see Chapter 12, 

Section 12.1.  
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Chapter Three - Determination of Public Agency 

Responsibilities 

3.1 Lead and Responsible Agencies
Not all public agencies are treated equally in the 

CEQA process, so it is important to understand 

the roles that various agencies play.  

The “lead agency” is the public agency with the 

principal responsibility for approving or carrying 

out a project.55 The lead agency plays a pivotal 

role in defining the scope of environmental 

review, lending its expertise in areas within its 

particular domain, and in ultimately 

recommending the most environmentally sound 

alternative.56  

Large or complex projects may require 

approvals from, or the participation of, multiple 

agencies.  Only one is designated as the lead 

agency. The following criteria should be used to 

determine which public agency should serve as 

the lead agency:  

1) The public agency carrying out the project;  

2) The public agency with the greatest 

responsibility for supervising or approving the 

proposed project, if a nongovernmental body 

will be carrying out the project;  

i) The public agency with general 

governmental powers (i.e., city or 

county rather than the Regional Water 

Quality Control Board);  

ii) The city that pre-zones property in 

the county for annexation into the city; 

and,  

3) The public agency that will be the first to act 

on a proposed development project (for 

example, a coastal city or county rather than the 

Coastal Commission).57  

When two public agencies appear to satisfy the 

criteria listed above equally, the public agencies 

can designate a lead agency.58 However, the 

principal public agency responsible for 

approving or carrying out a project cannot pass 

off its lead agency responsibilities to a public 

agency that has less regulatory authority over the 

proposed project.59 

The other involved public agencies are called 

“responsible agencies.” Although a responsible 

agency may have a great deal of control or 

influence over the design and operation of a 

proposed project, generally the responsible 

agency is required to rely on the lead agency’s 

environmental review.60 Accordingly, the lead 

agency must consult with and solicit comments 

from the responsible agencies.61 

 

3.2 Trustee Agencies
Some public agencies may not have any 

regulatory or permit jurisdiction over a proposed 

project, but because of their status as agencies 

that hold certain unique public resources “in 

trust” for the people of California, they are 

considered to be “trustee agencies.”62 The lead 

agency must also consult with these trustee 

agencies,63 just as it does with responsible 

agencies.  The CEQA Guidelines recognize the 

California Department of Fish and Game, the 

State Department of Parks and Recreation, the 

State Lands Commission, and the University of 
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California as trustee agencies.64 Under the 

CEQA Guidelines, federal agencies, such as the 

U.S. Fish and Wildlife Service and the National 

Marine Fisheries, also are treated as trustee 

agencies.65 

 

3.3 Responsible/Trustee Agency Overlap
Frequently, multiple responsible and trustee 

agencies have jurisdiction over the same 

resources.  The following scenario will help 

explain how the roles of these agencies should 

be determined in the CEQA process:   

Suppose the lead agency for a development 

project is the County of Monterey, which is 

considering the approval of a proposed 

development project that may affect a wetland 

(i.e., Elkhorn Slough), which is likely to be 

habitat for both state and federally listed 

threatened or endangered species.  

Monterey County will remain the lead agency 

for purposes of preparing the environmental 

document for the proposed development project.  

However, since the proposed project may affect 

a wetland and endangered species, state and 

federal trustee and responsible agencies have the 

right and the obligation to influence whether the 

County should prepare a negative declaration or 

an environmental impact report (EIR).  If 

Monterey County decides to prepare a draft EIR, 

the significant adverse effects on the wetland 

and County must also consult with these federal 

and state trustee and responsible agencies about 

the scope of the EIR, and identify significant 

effects and mitigation measures that would 

reduce or avoid the proposed project’s 

significant adverse effects on the wetland and 

protected species.66 This coordination of local, 

regional, state, and federal agencies is critical to 

evaluate the environmental impacts of the 

proposed project. 

To satisfy CEQA’s requirements in this 

example, Monterey County will have to consult 

with the California Department of Fish and 

Wildlife (DFW) to obtain DFW’s 

recommendation whether a negative declaration 

or an EIR should be prepared.67 DFW is a trustee 

agency for fish and wildlife and has jurisdiction 

over wetlands as well, because wetlands provide 

habitat for various plants and wildlife species. 

Since the wetland has a connection to a river, 

lake, or stream, DFW may also have regulatory 

jurisdiction over any changes to the bed, 

channel, or bank of the river, stream, or lake. (In 

this situation, if the lead agency were a state 

agency68 it would need to consult with DFW and 

obtain written findings “as to the impact of the 

project on the continued existence of the 

affected threatened or endangered species.”)69 In 

addition to being a responsible agency for 

stream or lake bed issues, DFW may also qualify 

as a responsible agency if the project applicant 

needs an incidental take permit from DFW to 

“take” threatened or endangered species 

protected by the California Endangered Species 

Act.70  

Similarly, since the wetland is located within the 

coastal zone, the California Coastal Commission 

must be consulted. Even though it is not listed in 

the CEQA Guidelines as a trustee agency, the 

Commission still satisfies the statute’s and 

Guidelines’ definition of a trustee agency 

because the Commission has jurisdiction over 

wetlands within the coastal zone under both the 

California Coastal Act and the federal Coastal 

Zone Management Act.  Furthermore, if the 

Commission has regulatory authority through 

review of Monterey County’s decision on 

appeal, the Commission is a responsible agency. 
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The California Supreme Court held that an EIR 

for a project located within a coastal zone must 

identify which areas on a project site might 

qualify as “environmentally sensitive habitat 

areas” (ESHA) under the California Coastal Act 

and account for those areas in its analysis of 

project alternatives and mitigation measures.71  

Lead agencies may not fail to analyze a project’s 

impacts on potential ESHA on the ground that 

the Coastal Commission makes the final 

determination as to whether specific areas 

constitute ESHA.  Rather, CEQA requires EIRs 

to take a comprehensive view and coordinate 

their analysis with other responsible agencies. 

3.4 Consultation with Federal Trustee Agencies
Federal agencies are not defined as public 

agencies under CEQA.72  The Guidelines require 

lead agencies to consult with federal trustee 

agencies when preparing a draft EIR (DEIR). 

[Interested or trustee federal agencies may 

include the U.S. Fish and Wildlife Service or 

National Marine Fisheries Service (endangered 

species) and U.S. Army Corps of Engineers 

(wetlands).]  However, since federal agencies 

are not defined as public agencies by the statute, 

this provision of the Guidelines should be 

interpreted merely to encourage, not mandate, 

consultation with federal trustee agencies.73 A 

lead agency’s failure to consult with federal 

trustee agencies is not grounds for challenging a 

lead agency’s actions under CEQA.74
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Chapter Four - Initiating CEQA’s Environmental Review  

4.1 The Three-Step Evaluation Process 
 

The general rule is that a lead public agency 

must prepare an EIR whenever a discretionary 

project “may have a significant and adverse 

physical effect on the environment.”75  

CEQA’s three-step evaluation requires the lead 

agency to determine:  

1) whether the discretionary project or action is 

exempt from CEQA (see the discussion of 

CEQA’s statutorily or categorically exempt 

projects in Chapter 3, Section 3.3);  

2) whether the project may have a significant 

and adverse physical effect on the environment; 

and  

3) whether, based on the second step, a negative 

declaration, mitigated negative declaration, or an 

EIR shall be prepared.76   

4.2 Initial Study

If a project is not exempt from CEQA, the lead 

agency generally conducts an initial study, 

which is a preliminary analysis of the 

environmental effects of the proposed project or 

action.77 An initial study’s basic purpose is to 

provide the lead agency with information to use 

as the basis for deciding whether to prepare a 

negative declaration, mitigated negative 

declaration, or an EIR.78 The lead agency must 

complete an initial study within 30 days of 

determining a project application is complete. 

However, there are no statutory sanctions for 

failing to meet this timeline.79 Appendix G to the 

CEQA Guidelines contains a sample 

“environmental checklist form,” that combined 

with the applicant’s environmental information 

form (Appendix H), satisfies the requirements of 

an initial study.80 (You can review these 

Appendices at 

http://resources.ca.gov/ceqa/guidelines/appendic

es.html.)  

Once the lead agency determines that it must 

prepare an initial study, it must consult with all 

responsible and trustee agencies, and solicit their 

recommendations as to whether an EIR, negative 

declaration, or mitigated negative declaration is 

proper.81  

The scope of the initial study’s analysis must 

include the project to be approved; or, stated 

another way, the “whole of an action.”82 The 

project cannot be chopped up into little pieces to 

avoid environmental review.83 For example, one 

Court of Appeal ruled that an agency engaged in 

unlawful segmentation of its environmental 

review for a home improvement center where 

the negative declaration did not identify and 

analyze the impacts of constructing 

improvements to adjacent roadways.84 The 

initial study must also consider every phase of 

project planning, implementation, and 

operation.85 The initial study must, in brief form, 

identify the environmental setting and the 

project’s environmental effects “by use of a 

checklist, matrix, or other method, provided that 

entries on a checklist or other form are briefly 

explained to indicate that there is some evidence 

to support the entries.”86 The Court of Appeal 

has stated that the checklist format contained in 
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Appendix G to the CEQA Guidelines “is 

indicative of the general level of brevity that is 

acceptable.”87  

The lead agency’s answers to Appendix G’s 

questions about whether a described impact will 

be significant or not determines the type of 

CEQA document the lead agency must prepare. 

If all the questions can be responded to by 

checking a box showing “no impact” or “less 

than significant impact” boxes on the Appendix 

G checklist, then the lead agency may prepare a 

negative declaration.  If it is determined that one 

or more questions must be answered by 

checking the “potentially significant unless 

mitigation incorporated” box, and appropriate 

mitigation measures are incorporated into the 

project, to eliminate the potentially significant 

impacts, then the lead agency may prepare a 

mitigated negative declaration.  Finally, if a 

“potentially significant unless mitigation 

incorporated” box is checked, and no mitigation 

measures are incorporated into the project, then 

the lead agency must prepare an EIR.

 

4.3 CEQA’s Fair Argument Standard
CEQA requires the lead agency to prepare an 

EIR whenever substantial evidence in light of 

the entire record supports a “fair argument” that 

a proposed project may have a significant 

adverse impact on the environment.88 This 

standard establishes a low threshold for 

requiring the preparation of an EIR, and is very 

favorable to those who contend that the agency 

should prepare an EIR rather than a negative 

declaration. As long as there is a reasonable 

argument, supported by facts that have been 

provided to the decision-makers, that the project 

may have significant environmental impacts, 

then CEQA requires the lead agency to prepare 

an EIR.89 This is true even if there is other 

evidence in the record suggesting that there will 

not be a significant adverse impact on the 

environment.90  

As the California Supreme Court has stated, an 

EIR is necessary to resolve “uncertainty created 

by conflicting assertions” and to “substitute 

some degree of factual certainty for tentative 

opinion and speculation.”91 In other words, 

people advocating for the preparation of an EIR 

do not need to prove that the proposed project 

will have significant impacts; they only have to 

show that there is a reasonable degree of 

uncertainty on the question. 

A Court of Appeal upheld a mitigated negative 

declaration, finding the City has discretion to 

determine whether a railroad trestle is a 

historical resource, and that such a determination 

is subject to the deferential substantial evidence 

standard of judicial review rather than the “fair 

argument” standard.92 

 

4.3.1  Substantial Evidence Defined
Within the context of CEQA’s fair argument 

standard, the California Legislature has defined 

“substantial evidence” as “fact, a reasonable 

assumption predicated upon fact, or expert 

opinion supported by fact.”93 Substantial 

evidence is not:  

Argument, speculation, unsubstantiated opinion 

or narrative, evidence which is clearly inaccurate 

or erroneous, or evidence of social or economic 

impacts which do not contribute to or are not 

caused by, physical impacts on the 

environment.94  
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In other words, the “fears” and “desires” of 

project opponents are not substantial evidence,95 

nor are concerns, uncorroborated opinions, 

hearsay, or rumors.96 However, the layperson is 

not required to provide “overwhelming or 

overpowering evidence” or to submit 

“quantitative environmental studies” to support a 

fair argument that a project may have a 

significant effect on the environment.97 For 

example, the California courts have held that 

public testimony about noise or traffic impacts 

or topics with which the public may be 

personally familiar (e.g., location of sensitive 

plant species on property) is substantial evidence 

that a proposed project may have a significant 

impact on the environment.98 

What To Do  

Whenever you submit a written public comment 

or present oral testimony regarding a project’s 

potential significant adverse environmental 

impacts, always provide as much factual 

background as is readily available.  

For example, a person may be concerned that a 

proposed project will cause congestion at a busy 

intersection. Simply stating that concern would 

not constitute a fair argument, because a mere 

“concern,” without factual information to 

support the concern, is not substantial evidence.  

The concerned resident should include facts 

from his or her own personal observations or 

experiences about the existing congested/unsafe 

conditions at the busy intersection. For example, 

how long does it take to make a left turn? How 

many times do the lights change before you can 

cross the intersection? Maybe it would be 

possible to report the number of near miss 

collisions due to driver impatience and drivers 

running red lights. Those kinds of specifics are 

much better than mere general statements.
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Chapter Five - Negative Declaration and Mitigated Negative 

Declaration 

5.1 Negative Declaration
A negative declaration can be prepared and 

adopted by the lead agency after it determines, 

based on the information in an initial study, that 

a proposed project “would not have a significant 

effect on the environment.”99 The lead agency 

must determine “there is no substantial evidence 

in light of the whole record before the lead 

agency” that a significant adverse environmental 

impact may occur.100 Due to CEQA’s very low 

threshold for requiring the preparation of an 

EIR, if there is any substantial evidence in the 

record that demonstrates the proposed project 

may have a significant effect on the 

environment, the lead agency is not authorized 

to prepare and adopt a negative declaration.101  

Whenever a lead agency decides to adopt a 

negative declaration, it must send notice together 

with a copy of its proposed negative declaration 

to every responsible and trustee agency.102 Prior 

to project approval, the public must be given an 

opportunity to review and comment on the 

negative declaration.103 

The Supreme Court rejected the Court of 

Appeal's decision that the demolition of a garden 

and building complex originally analyzed in a 

Mitigated Negative Declaration for a long range 

campus plan as designed for preservation was a 

new project as a matter of law.  Instead, it held 

that when a project is initially approved by 

negative declaration, a “major revision” to the 

initial negative declaration will necessarily be 

required if the proposed modification may 

produce a significant environmental effect that 

had not previously been studied.  (CEQA 

Guidelines, § 15162.)  It concluded that if the 

project modification introduces previously 

unstudied and potentially significant 

environmental effects that cannot be avoided or 

mitigated through further revisions to the project 

plans, then the appropriate environmental 

document would no longer be a negative 

declaration, but an EIR.104 

5.2 Mitigated Negative Declaration
Even if an initial study has found that a proposed 

project may cause one or more significant 

adverse effects on the environment, the lead 

agency may still avoid the preparation of an EIR 

if the project proponent agrees to modify the 

project to reduce or eliminate all potentially 

significant adverse effects identified by the lead 

agency’s initial study.105 These modifications are 

specifically incorporated into a “mitigated 

negative declaration.” A mitigated negative 

declaration is defined as:  

A negative declaration prepared for a project 

when the initial study has identified potentially 

significant effects on the environment, but  

1)  revisions in the project plans or 

proposals made by, or agreed to by, the 

applicant before the proposed negative 

declaration and initial study are released for 

public review would avoid the effects or 

mitigate the effects to a point where clearly no 

significant effect on the environment would 

occur, and  
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2) there is no substantial evidence in light 

of the whole record before the public agency 

that the project, as revised, may have a 

significant effect on the environment.106  

Prior to project approval, the public must be 

given an opportunity to review the proposed 

mitigated negative declaration, which describes 

the proposed modifications to the originally 

proposed project.107 The lead agency must 

consider the comments it receives during the 

public comment period on the proposed 

mitigated negative declaration.108  

A mitigated negative declaration avoids the need 

to consider alternatives to the project and 

prepare responses to comments, both key 

components of the EIR. For the project 

applicant, a mitigated negative declaration is 

also less costly and takes less time to process 

than an EIR. Nevertheless, the mitigated 

negative declaration is still governed by 

CEQA’s fair argument standard.109  

If there is substantial evidence in the record that 

the proposed project, even as modified, may 

have a significant effect on the environment, the 

lead agency must either further modify the 

project to eliminate the potential significant 

environmental effect or reduce it to a level of 

insignificance, or prepare an EIR, prior to 

approving or carrying out the project.110 

A Court of Appeal set aside the Mitigated 

Negative Declaration for a project involving 

installation of new field lighting and related 

improvements for a high school stadium.  The 

project would improve existing conditions by 

replacing existing bleachers with fewer new 

bleachers, and increasing the number of on-

campus parking spaces.  The project would also 

add football field lighting for first time, 

permitting night games.  The court found that a 

mitigated negative declaration was improper 

because there was substantial evidence that the 

project might have a significant effect on traffic 

and parking, which the district failed to study 

adequately.111

5.3 Public Review of Negative Declaration or Mitigated Negative 

Declaration
A lead agency must provide the public with 

notice of its intention to adopt a negative 

declaration or a mitigated negative declaration. 

The public notice must be posted within 24 

hours of its arrival in the county clerk’s office of 

the county where the proposed project will be 

located.112 A lead agency’s failure to provide the 

required public notice nullifies the subsequent 

adoption of the negative declaration and 

approval of the project.113 The Court of Appeal 

determined that a lead agency’s failure to 

provide a trustee agency (i.e., California 

Department of Fish and Game) adequate notice 

by failing to provide the trustee agency with a 

copy of its negative declaration constituted 

prejudicial abuse of discretion, and set aside the 

agency’s actions adopting the negative 

declaration and approving the proposed 

project.114  

The notice of intent to adopt either a negative 

declaration or mitigated negative declaration 

must include:  

• The public comment period;  

• The date, time, and place of any public 

meetings or hearings on the proposed project;  

•A brief description of the proposed project and 

its location; and  

• The address where copies of the proposed 

negative declaration and all referenced 

documents are available for review.115  
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The required public notice must be given to all 

organizations and individuals who have 

requested notice and must be given by at least 

one of the following ways:  

1) Publication at least once in a newspaper of 

general circulation within the jurisdiction 

affected by the project;  

2) Posting notice on and off site in the 

immediate area where the project is to be 

located; or,  

3) Mailing directly to owners and occupants of 

property contiguous to the project.116  

(See Section 1.3 “Public Participation in the 

CEQA Process” in Chapter 1.)  

The public comment period for a negative 

declaration or mitigated negative declaration 

must be at least 20 days.  When one or more 

state (rather than local) agencies are among the 

project’s responsible or trustee agencies, the 

comment period must be at least 30 days.117 If 

requested, the State Clearinghouse has the 

discretion to reduce the 30-day public review 

period, but the public review period cannot be 

reduced below 20 days.118  

What To Do 

Request written public notice pursuant to 

Section 21092.2 of the Public Resources Code.   

Most, but not all, public agencies post notices on 

their website.  Individuals and organizations can 

be assured of personally receiving the notice 

required by CEQA by filing “a written request 

for notice with either the clerk of the governing 

board [i.e., county board of supervisors, city 

council] or, if there is no governing body, the 

director of the agency [i.e., director of DFW].” 

The public agency may charge a fee.  Payment 

of a minimal fee avoids the difficulties of 

monitoring the county clerk’s office, the online 

environmental database of the State 

Clearinghouse for public notices 

(http://www.ceqanet.ca.gov), the fine print in 

your local newspaper’s public notice section, the 

internet, or worse, missing a critical public 

notice altogether.    

During this public comment period, individuals 

and organizations that are concerned about the 

environmental effects of a project should 

provide substantial evidence that demonstrates 

the proposed project may have a significant 

adverse effect on the environment. It is essential 

that all possible objections, and all the evidence 

needed to support them, be raised at this time.  

(See “Exhaustion of Administrative Remedies” 

in Chapter 8.5.) Written comments are the best 

way to provide this evidence.  Agencies are not 

required to hold a public hearing on a project, 

but if there is a hearing, evidence can be 

provided orally.  

 

5.3.1 Deferral of Mitigation
Mitigated negative declarations may not rely 

upon the presumed success of future mitigation 

measures.119 In other words, they cannot rely on 

mitigation measures that have not been 

formulated at the time of project approval.120 

Any proposed mitigation measure must be made 

available for public review prior to project 

approval, at the time the negative declaration is 

circulated for public review and comment prior 

to project approval.   

For example, the lead agency cannot 

acknowledge that a proposed project is going to 

have a significant adverse effect on existing 

sensitive wetland areas, and then simply promise 

that it will prepare a future study to look into 
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potential mitigation measures to reduce or avoid 

the project’s significant adverse impact on the 

wetland areas.  However, a future mitigation 

plan that commits the public agency to devising 

measures in the future that satisfy specific 

performance criteria articulated at the time of 

project approval does not violate CEQA.  Thus, 

a public agency may be able to satisfy CEQA’s 

mitigation requirement if the agency can 

demonstrate a commitment, at the time of 

project approval, to mitigate the project’s 

significant adverse effects by establishing 

performance standards that future mitigation 

measures will have to meet and a reasonable 

time frame for completing the mitigation 

measure.121 
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Chapter Six - Environmental Impact Report 
An environmental impact report (EIR) must be 

prepared when the lead agency determines that a 

proposed project may have a significant adverse 

impact on the environment.122 In most instances, 

the lead agency decides to prepare an EIR after 

completing an initial study as part of the initial 

application review process.123  

An EIR is the detailed document required by 

CEQA that describes and analyzes a proposed 

project’s significant adverse environmental 

impacts and the ways to avoid or reduce the 

identified significant adverse environmental 

effects with mitigation measures and alternatives 

to the proposed project.124 The California courts 

have consistently and repeatedly pointed out that 

“the EIR is the heart of CEQA.”125  

“EIRs should be prepared as early in the 

planning process as possible to enable 

environmental considerations to influence 

project, program, or design.”126 

 

6.1 Notice of Preparation
If the lead agency decides to prepare an EIR, it 

must first prepare a notice of preparation 

(NOP).127 The NOP must be sent to all 

interested, responsible, and trustee agencies. It 

must include a description of the project, the 

project’s probable or potential significant 

adverse environmental impacts, and the project’s 

location.128 The lead agency usually includes a 

copy of its initial study with the NOP. The NOP 

is usually the first opportunity for these 

interested, trustee, and responsible agencies to 

comment on the anticipated environmental 

consequences of the proposed project from their 

perspective.  

What to Do 

Follow public agency comments on the NOP. 

Although some responsible and trustee agencies 

provide only cursory or pre-printed “boilerplate” 

responses to a lead agency’s NOP, more often 

public agency comments on the NOP, which are 

normally appended to the DEIR when it is 

circulated for public review and comment, will 

provide the DEIR reviewer a “heads up” about 

the probable significant adverse environmental 

impacts of a proposed project. Furthermore, if a 

lead agency fails to consult with and send the 

appropriate notices to every responsible and 

trustee agency, it may not be able to approve or 

carry out the proposed project until it satisfies 

this early consultation requirement.  There are a 

few unique situations where a lead agency must 

consult with various public agencies beyond the 

responsible and trustee agencies.129 If a 

community group is aware that an important 

public agency has not submitted comments on 

an NOP, make sure the public agency is made 

aware of the project, so the agency can comment 

on the DEIR.  

6.2 Scoping
During the “scoping” phase of the CEQA 

process, the lead agency determines the focus 

and content of the EIR that it is preparing. Most 

importantly, it decides which impacts it will 

study in depth.  The lead agency normally 

determines the proper scope by consulting with 

the responsible and trustee agencies.130 While 

scoping offers benefits to the lead agency, it is 

not required and does not always occur.131  

Scoping meetings or consultations among the 

lead agency and responsible and trustee agencies 
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help the lead agency identify any significant 

adverse environmental impacts of the proposed 

project and the alternatives and mitigation 

measures that should be analyzed in-depth in the 

EIR. If the project may affect a state highway, 

Caltrans may request a scoping meeting and the 

lead agency must hold one.132 Again, the 

agencies’ comments during the scoping 

meetings or consultations (which are usually 

appended to the draft EIR) give the public an 

early warning about the proposed project’s 

potential significant adverse environmental 

effects. A lead agency that fails to analyze the 

environmental consequences of a proposed 

project raised during the scoping process has 

failed to comply with CEQA.133  

 

What To Do 

Attend public scoping meetings.   

Some public agencies invite the public to 

comment on the focus and content of the EIR 

during public “scoping meetings.” This is 

especially true if the lead agency assumes that 

the proposed project is controversial or of great 

interest to the surrounding community. These 

meetings offer the public an early opportunity to 

comment on the content of the EIR, as well as an 

opportunity to suggest or describe mitigation 

measures or alternatives that will reduce or 

avoid any anticipated significant environmental 

effects of the proposed project. Individuals and 

groups can request that the lead agency hold 

scoping meetings.  A written request should be 

submitted.  It is highly desirable to obtain he 

support of an elected official for that request. A 

requestor can even encourage the scoping 

meeting to be held within or immediately 

adjacent to where the proposed project will be 

developed.  This allows the affected community 

an early opportunity to influence the scope of 

the draft EIR. Although the lead agency has the 

right to determine the scope and content of the 

EIR, public comments on the scope of 

environmental review are likely to be reflected 

in the document in some manner. 

.

6.3 Preparation of the Draft EIR (DEIR)
The draft EIR may be prepared by the lead 

agency, by a consultant under contract to the 

lead agency, or by the project applicant.134 The 

lead agency must independently review and 

analyze the DEIR, and when it approves, or 

“certifies,” the final EIR (FEIR), it must make a 

finding that the document reflects the 

independent judgment of the agency.135 

Although the preparation of an EIR is paid for 

by the permit applicant (except when the lead 

agency is carrying out its own project), the 

requirements of independent analysis and 

independent judgment serve to protect against 

the applicant preparing a self-serving or biased 

environmental analysis.136 

 

6.4 Types of Environmental Impact Reports and Methods to Avoid 

Redundancy of Environmental Review

6.4.1 Project, Program, and Master Environmental Impact 

Reports
In order to eliminate redundant environmental 

review, and to allow public agencies to satisfy 

CEQA’s mandatory environmental review more 

efficiently, CEQA and the CEQA Guidelines 
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allow agencies to prepare several different types 

of EIRs.  

The “project EIR” analyzes the significant 

adverse environmental effects of a specific 

development project or public agency action.137  

A “program EIR” (PEIR) allows a lead agency 

to review the environmental consequences of 

broad policies or programs at the planning stage, 

and then later provide more detailed 

examination of the specific environmental 

impacts of individual projects in project-specific 

mitigated negative declarations or EIRs. A 

program EIR analyzes a series of actions that are 

related:  

• Geographically;  

• As logical parts in a chain of contemplated 

actions;  

•In connection with the issuance of a set of rules, 

regulations, etc.; or,  

• As individual activities carried out under the 

same statutory authority and having generally 

similar environmental effects.138  

In the case of one PEIR, a Court of Appeal 

concluded that the California Department of 

Food and Agriculture's PEIR for a program to 

eradicate an invasive pest violated CEQA.  The 

court reasoned that by giving the project's 

objective an artificially narrow definition 

(eradication), it failed to analyze a control 

program as an alternative to an eradication 

program, with the consequence that the EIR 

dismissively rejected anything that would not 

achieve full eradication, and the violation was 

unequivocally prejudicial.139 

The “master EIR” is essentially a more specific 

program EIR. Unlike a program EIR, which 

looks at the environmental consequences of 

public agency action from a broad policy 

perspective, the master EIR is intended to look 

at the broader policy as well as the project-

specific impacts of public agency action, 

including any identified subsequent projects that 

will foreseeably follow the new policy.140  

The goal of the master EIR is to “front-load” 

environmental review in order to eliminate 

future environmental review of later individual 

projects. If the significant environmental effects 

have been analyzed and mitigated in the master 

EIR, no subsequent environmental review may 

be necessary for future projects.   

A master EIR may be prepared for the following 

projects:  

•A general plan, general plan amendment, or 

specific plan;  

• A project consisting of smaller individual 

projects that will be carried out in phases;  

• A rule or regulation that will be implemented 

by subsequent actions;  

• A project that will be carried out pursuant to a 

development agreement;  

• A redevelopment plan;  

• A state highway or mass transit project that 

will be carried out in phases;  

• A regional transportation or congestion 

management plan;  

• A military reuse plan;  

• Fish and Game Commission hunting and 

fishing regulations; and,  

• A school district’s facility plan.141 

6.4.2 Tiering or Tiered EIRs
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When a lead agency prepares a program EIR or 

master EIR and then prepares a subsequent 

project EIR, the project EIR is said to “tier off ” 

the earlier documents.  To help visualize this 

process, imagine building a wedding cake where 

each new layer, or tier, is smaller than the one 

underneath.   

In CEQA, the tiering process allows the lead 

agency to move logically from broad general 

policy to later specific actions, thus avoiding 

having to speculate on the latter before 

analyzing the former. In other words, tiering 

allows the lead agency to focus on issues that are 

ready to be approved and to exclude those issues 

that are “not yet ripe.”142  

Although encouraged to eliminate redundancy 

and to make CEQA’s environmental review 

more cost effective, “tiering” does not excuse a 

public agency from preparing a legally adequate 

EIR, which is a detailed document setting forth 

every significant adverse effect of the proposed 

project on the environment.143 The California 

Supreme Court provided the following guidance 

on tiering:  

While proper tiering of environmental review 

allows an agency to defer analysis of certain 

details of later phases of long-term linked or 

complex projects until those phases are up for 

approval, CEQA’s demand for meaningful 

information is not satisfied by simply stating 

information will be provided in the future.  As 

the CEQA Guidelines explain: “Tiering does not 

excuse the lead agency from adequately 

analyzing reasonably foreseeable significant 

environmental impacts of the project and does 

not justify deferring such analysis to a later tier 

EIR or negative declaration.” Tiering is properly 

used to defer analysis of environmental impacts 

and mitigation measures to later phases when the 

impacts or mitigation measures are not 

determined by the first-tier approval decision but 

are specific to the later phases.144  

Of particular concern to the high court in the 

Vineyard Area Citizens v. City of Rancho 

Cordova case was the lead agency’s mere 

reference to a prior EIR with little or no 

guidance to where the information could be 

located.  The Supreme Court pointed out that the 

reader of the EIR “could not reasonably be 

expected to ferret out an unreferenced 

discussion” and “interpret that discussion’s 

unexplained figures without assistance.” The 

Court emphasized that the information in an EIR 

“must be presented in a manner calculated to 

adequately inform the public and decision-

makers, who may not be previously familiar 

with the details of the project.”145 The high court 

concluded that “when an EIR uses tiering or 

incorporation [by reference], it must give the 

reader a road map to the information it intends to 

convey.”146 

What To Do 

Understand the difference between project and 

program EIRs.  

Knowing the level of detail that is required in a 

particular EIR helps determine if the lead agency 

has acted properly. For example, if a city or a 

county is proposing to amend its general plan’s 

agricultural land use designations within a 

geographic region, it may decide to proceed with 

a program EIR to address the broad policy 

implications of the change in land use.  By 

focusing on the broad land use policy issue, the 

lead agency is justified in awaiting actual project 

proposals before addressing any site-specific 

physical changes caused by the proposed policy 

level action.

6.4.3 Environmental Review of Redevelopment Plans
The environmental review of redevelopment 

programs requires particular attention.  While 

the California Supreme Court upheld state law 

abolishing redevelopment agencies in 2011, 
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there are still many redevelopment plans in 

effect.  All the individual development projects 

within a redevelopment plan constitute a single 

project and “shall be deemed approved at the 

time of the adoption of the redevelopment plan 

by the legislative body.”147 If the EIR prepared 

for the redevelopment plan is a project EIR, all 

projects included in the redevelopment plan are 

covered by the EIR. Therefore, unless the 

criteria requiring a subsequent or supplemental 

EIR are triggered, the individual projects with an 

approved redevelopment plan need no further 

environmental review under CEQA.148 If the 

redevelopment plan is initially reviewed using a 

program EIR, then the project-specific 

environmental review of subsequent projects 

within the approved redevelopment plan may 

need additional project-specific environmental 

review.149 

6.4.4 Subsequent and Supplemental EIRs
After an initial EIR has been certified and even 

after the project has been approved by the lead 

agency, events sometimes require the 

preparation of a “subsequent” EIR or a 

“supplement to an EIR.” For example, a project 

EIR that follows a program EIR is basically a 

subsequent EIR. The subsequent project EIR 

will analyze the specific environmental 

consequences of a project that is being 

implemented pursuant to the broader policy that 

was analyzed in the program EIR.150  

A supplement to an EIR augments portions of a 

previously certified EIR to the extent necessary 

to address the changes in the project, changed 

circumstances, or new information. A 

subsequent EIR is a complete EIR that focuses 

on project changes, changed circumstances, or 

new information.151 A subsequent EIR (and a 

subsequent negative declaration) and a 

supplement to a certified EIR must receive the 

same kind of notice and public review and 

comment required of an initial EIR (or negative 

declaration).152  

Sometimes “substantial changes” are proposed 

to a project or “occur with respect to the 

circumstances under which the project is 

undertaken.” “New information” that was 

unavailable at the time the final EIR was 

certified may later become available. These 

situations may require the preparation of a 

subsequent or a supplemental EIR.153 A 

subsequent or a supplemental EIR pursuant to 

Section 21166 of the Public Resources Code is 

prepared after the initial EIR has already been 

certified as complete, as distinct from the 

“recirculation” of a draft EIR under Section 

21092.1.154  

A public agency’s discretion to require a 

subsequent or supplemental EIR is very limited 

once an EIR has been certified (or a negative 

declaration adopted) for a project.  The 

California Supreme Court has emphasized that 

certification of an EIR closes CEQA’s 

environmental review process:  

In the case of a certified EIR, which is a 

prerequisite for application of Section 21166, 

Section 21167.2 mandates that the EIR be 

conclusively presumed valid unless a lawsuit has 

been timely brought to contest the validity of the 

EIR.  This presumption acts to preclude 

reopening of the CEQA process even if the 

initial EIR is discovered to have been 

fundamentally inaccurate and misleading in the 

description of a significant effect or the severity 

of its consequences.  After certification, the 

interests of finality are favored over the policy 

of encouraging public comment.155  

The same rule applies to a public agency’s 

discretion to re-open environmental review after 

a negative or mitigated negative declaration has 

been adopted for a project.156  
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An example when a subsequent EIR may be 

required is when, prior to issuing a discretionary 

grading permit for an approved project, 

inspectors uncover an unknown, but significant, 

archaeological resource at the project site. 

Another example is where there was an 

erroneous determination in the certified EIR that 

no endangered species are located on the site, 

but subsequent site work discovers an 

endangered plant or animal species.  In both of 

these situations, there must be a subsequent 

discretionary decision by a lead or responsible 

agency that requires re-opening the 

environmental review process.  The mere 

presence of new information or changed 

circumstances without further discretionary 

public review does not re-open the prior agency 

action.157 

The Court of Appeal disallowed a county’s use 

of an addendum to an EIR for its decision to 

relocate an approved but not-yet-built 

ambulatory care clinic within the existing 40-

acre Ventura County Medical Center campus 

because the addendum did not mention that the 

building would be 90-feet tall despite the EIR’s 

specification of a maximum height of 75 feet.  

This “increase in height” required a 

supplemental EIR.158 

 

6.4.5 Addendum to a Certified EIR or Adopted Negative 

Declaration
If the lead agency determines that changes to the 

project, changed circumstances, or new 

information do not require a subsequent or a 

supplemental EIR, a public agency may prepare 

an addendum to the certified EIR.159  

Where a project has been approved with an 

adopted negative declaration or mitigated 

negative declaration, public agencies may use an 

addendum to the adopted negative declaration 

“if only minor technical changes or additions are 

necessary.”160 If the changes are more than 

technical or minor, but still do not necessitate 

the preparation of a subsequent or a 

supplemental EIR, a “subsequent negative 

declaration” must be prepared.161 An addendum 

to a certified EIR or adopted negative 

declaration does not have to be circulated for 

public review and comment.162 

6.4.6 Certified Regulatory Programs and Functional Equivalent 

Documents
Projects that must be approved by certain state 

agencies do not require environmental review 

under CEQA’s normal procedures because the 

agencies’ procedures are deemed to provide 

sufficient analysis and disclosure of impacts.  

The Secretary of the Resources Agency may 

certify certain state agency regulatory 

procedures as providing a substitute for CEQA’s 

procedures. These state agencies are then 

allowed to follow a simplified environmental 

review process that utilizes the agencies’ 

existing regulatory documents or procedures.163 

Such environmental review documents are 

sometimes referred to as “functional equivalent” 

documents.164  

It is important to understand that this provision 

only exempts these agencies from the 

requirement to prepare a separate negative 

declaration, mitigated negative declaration, or an 

EIR and from CEQA’s statutes of limitations set 

forth in Section 21167 of the Public Resources 

Code. 165However, agencies with certified 

regulatory programs must still comply with all 

of CEQA’s remaining policies and requirements, 

such as the identification of mitigation measures 
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and alternatives to a proposed project designed 

to avoid or reduce the project’s significant 

adverse environmental effects.166  

The approved certified state agency regulatory 

programs are set forth in the CEQA 

Guidelines.167 Some notable certified state 

regulatory programs include:  

• Regulation of timber harvest plans by the 

Department of Forestry and the State Board of 

Forestry;  

• Regulatory hunting and fishing programs of 

the Fish and Game Commission;  

• Incidental take permit review under the 

California Endangered Species Act by the 

Department of Fish and Game;  

• Regulatory permit and planning programs of 

the California Coastal Commission;  

• Water basin planning of the State Water 

Resources Control Board and Regional Water 

Quality Control Boards; and,  

• The pesticide regulatory program of the 

Department of Food and Agriculture. 
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Chapter Seven - Required Elements of an Environmental 

Impact Report
An EIR’s fundamental purpose is to provide 

public decision-makers with enough meaningful 

information “to make a decision which 

intelligently takes into account environmental 

consequences.”168 It should be “written in plain 

language.”169 The text of the draft EIR should be 

less than 150 pages, or for projects of unusual 

complexity, less than 300 pages.170  However, 

EIR’s are routinely longer, and even if they are 

not, normally contain extensive appendices with 

technical information.

7.1 General Contents of a DEIR
A DEIR must include the following:  

• A table of contents;  

• A brief summary of the proposed project and 

its consequences (see Section 8.2);  

• A description of the project (or the “whole of 

the action”) (see Section 8.3);  

• The proposed project’s location (see Section 

8.3); 

• A description of the environmental setting (see 

Section 8.4);  

• A description of the proposed project’s 

relationship to existing general or regional plans;  

• A description of the proposed project’s 

significant adverse environmental effects and 

mitigation measures (see Sections 8.5, 8.9);  

• An analysis of a reasonable range of 

alternatives to the proposed project (see Section 

8.10); 

• An analysis of the proposed project’s growth-

inducing impacts (see Section 8.7);  

• An analysis of the proposed project’s 

cumulative impacts (see Section 8.8);  

• A statement explaining why certain adverse 

environmental impacts were considered 

insignificant (see Section 8.11.4);  

• A list of all federal, state, and local public 

agencies, other organizations and private 

individuals consulted; and  

• The persons, consulting firm, or agency 

preparing the DEIR.  

In some cases, the lead agency may include an 

analysis of the proposed project’s economic or 

social effects.171  

The following sections describe the critical 

elements of the DEIR in more detail.

7.2 Brief Summary
The brief summary (often called “executive 

summary”) must include:  

• Each significant adverse  environmental 

impact, along with the proposed mitigation 

measures or alternatives to the proposed project 

that will eliminate or reduce the impact;  

• Areas of controversy known to the lead 

agency; and  

• Issues the DEIR is intended to resolve.172
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7.3 Project Description
The description of the project is one of the most 

critical aspects of the DEIR.  If the project 

description is incomplete, inaccurate, confusing, 

truncated, or misleading, the usefulness of the 

DEIR as an informational and interactive 

document will be impaired.173 The California 

courts have consistently stated:  

Only through an accurate view of the project 

may affected outsiders and public decision-

makers balance the proposal’s benefit against its 

environmental cost, consider mitigation 

measures, assess the advantage of terminating 

the proposal ... and weigh other alternatives in 

the balance.174  

Not only must the project description be 

accurate, it must be complete and contain 

sufficient detail to enable the public and the 

decision-makers to understand the 

environmental impacts of the proposed project.   

The description cannot narrow the scope of 

environmental review or minimize the project’s 

impacts on the environment.175 The lead agency 

cannot chop up the project into smaller pieces in 

order to avoid environmental review of the 

entire project.176 The project description must 

include all parts of a proposed project, including 

all reasonably foreseeable future expansion,177 to 

ensure that all of the potentially significant 

effects of the proposed project are evaluated in 

the DEIR.178  

As the courts have repeatedly observed:  

A narrow view of a project could result in the 

fallacy of division, that is, overlooking its 

cumulative impact by separately focusing on 

isolated parts of the whole.179  

At a minimum, the project description should 

include a map depicting the project’s precise 

location, a statement of the project’s objectives, 

and a general description of the proposed 

project. The CEQA Guidelines also recommend 

that the project description include a brief 

statement describing the intended uses of the 

DEIR, including a list of the public agencies that 

are expected to use the EIR in their decision-

making and a list of the approvals for which the 

EIR will be used.180  

7.4 Environmental Setting – the Existing Condition of the Physical 

Environment
The CEQA Guidelines require the lead agency’s 

DEIR to include a description of the physical 

environmental conditions in the vicinity of the 

project, as they exist at the time the notice of 

preparation is published, or if no notice of 

preparation is published, at the time 

environmental analysis is commenced, from 

both a local and regional perspective. 181 

The “baseline” environmental conditions for 

determining the project’s significant effects on 

the physical environment will normally be 

described in the DEIR as the “environmental 

setting.”182 As the Court of Appeal explains:  

Before the impacts of a project can be assessed 

and mitigation measures considered, an EIR 

must describe the existing environment.  It is 

only against this baseline that any significant 

environmental effects can be determined.183  

Although the conceptual terms “baseline” and 

“environmental setting” are used 

interchangeably by the CEQA Guidelines, these 

two concepts may address existing 

environmental conditions in differing ways.  For 

example, “baseline conditions” usually refers to 

a quantitative measure (e.g., existing acre-feet of 

water in a groundwater basin, tons of CO2 

generated by an existing source), whereas 
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“environmental setting” relates to a project site’s 

geography or landscape (e.g., pastoral 

undeveloped landscape, oak woodland habitat).  

(See further discussion of baseline 

environmental conditions in Section 7.5.1.)  

Without a complete description of the project’s 

environmental setting, the DEIR may never 

adequately investigate and discuss the 

environmental consequences of the proposed 

project.184 In one case, the Court of Appeal 

rejected a description of the baseline 

environmental conditions because the EIR did 

not quantify the size of the groundwater aquifer 

beneath a proposed landfill site.  The court 

concluded that the lead agency must know the 

amount of water in the aquifer in order 

adequately to assess the significance of the risk 

of water contamination.185  

Adequately describing the environmental setting 

is going to be critical in measuring a proposed 

project’s contribution to the generation of 

greenhouse gases. Because California has a 

policy of reducing existing greenhouse gases 

generated annually to 1990 levels by the year 

2020, it will be essential for the lead agency to 

quantify the baseline level of greenhouse gases 

produced from both a local and regional 

perspective.186 Based on this information in the 

DEIR, the public and public decision-makers 

can assess the magnitude of the project’s 

contribution to greenhouse gas production and 

assess appropriate mitigation measures that can 

avoid or reduce the project’s contribution to 

climate change.187 

The Supreme Court announced a new test for the 

use of a future baseline.  The court let stand a 

challenged EIR for a light rail line from Culver 

City to Santa Monica despite the fact that the 

EIR had used a 2030 baseline despite project 

beginning operations in 2015.   The court stated 

that projected future conditions may be the sole 

baseline for impact analysis if “justified by 

unusual aspects of the project or the surrounding 

conditions.” 

The agency has discretion to omit existing 

conditions analysis where its inclusion would 

detract from the EIR’s effectiveness as an 

informational document because such analysis 

would be uninformative or misleading.  These 

determinations are reviewed under a substantial 

evidence standard of judicial review. 

Additionally, the Court disapproved Sunnyvale 

West Neighborhood Assn. v. City of Sunnyvale 

City Council (2010) and Madera Oversight 

Coalition, Inc. v. County of Madera (2011) 

“insofar as they hold an agency may never 

employ predicted future conditions as the sole 

baseline for analysis of a project’s 

environmental impacts.”188 

 

7.5 Significant Effect on the Existing Environment
“Significant effect on the environment” is 

defined by the CEQA Guidelines as “a 

substantial, or potentially substantial, adverse 

change in any of the physical conditions within 

the area affected by the project including land, 

air, water, minerals, flora, fauna, ambient noise, 

and objects of historic and aesthetic 

significance.”189 The focus of the lead agency’s 

analysis must be on significant adverse physical 

changes in the environment.190 There is no 

ironclad definition of what constitutes a 

significant adverse effect on the physical 

environment, because the significance of an 

impact varies with the project’s environmental 

setting.191 For example, a one-story house that 

disrupts a pristine view along California’s coast 

may have a greater impact on an area’s 
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aesthetics than a three-story dwelling in a more 

suburban setting.  

The DEIR must identify and focus on the 

possible significant adverse environmental 

impacts of a proposed project.192 The DEIR 

needs to disclose and discuss the affected 

resources, anticipated physical changes and any 

potential related health and safety problems, 

anticipated alterations to ecological systems, and 

any other effects on the natural resource base 

(i.e., water resources, scenic resources).193 

The California Supreme Court held that, as a 

general rule, “ordinary CEQA analysis is 

concerned with a project’s impact on the 

environment, rather than with the environment’s 

impact on a project and its users or residents.”  

CEQA Guidelines section 15126.2, subdivision 

(a), provides, in relevant part, that an EIR “shall 

… analyze any significant environmental effects 

the project might cause by bringing development 

and people into the area affected. . . ”  CEQA 

generally does not require an analysis of how 

existing environmental conditions will impact a 

project’s future users or residents, but, when a 

proposed project risks exacerbating those 

environmental hazards or conditions that already 

exist, an agency must analyze the potential 

impact of such hazards on future residents or 

users”.   

The Court reasoned that CEQA is only 

concerned with “substantial adverse effects on 

human beings” resulting from “the 

environmental effects of a project.”  The 

following portion of Guideline section 15126.2, 

subdivision (a), is therefore unauthorized and 

beyond the scope of CEQA:  

“an EIR on a subdivision astride an active fault 

line should identify as a significant effect the 

seismic hazard to future occupants of the 

subdivision. The subdivision would have the 

effect of attracting people to the location and 

exposing them to the hazards found there.”194  

A proposed project’s direct and indirect effects 

must be identified and described, including both 

short-term (i.e., construction impacts) and long-

term (i.e., operational impacts) effects.195 For 

example, the increased school enrollment that 

would result from a proposed residential 

development project, which would foreseeably 

require the construction of new schools, is an 

indirect or secondary effect of the proposed 

project that must be evaluated in the project’s 

DEIR.196 Likewise, a foreseeable indirect or 

secondary effect of a proposed regional “big 

box” retail commercial center to be located on 

the outskirts of a city will be the increased 

vehicle miles traveled by shoppers to the 

proposed regional commercial center. Increased 

vehicle miles traveled means additional fossil 

fuels will be burned contributing to the 

production of greenhouse gases. 

Greenhouse Gas Analysis 

A Court of Appeal invalidated the Program EIR 

for SANDAG’s 2050 Regional Transportation 

Plan/Sustainable Communities Strategy 

(RTP/SCS).  The California Supreme Court 

granted review but limited the arguments to the 

issue: “Must the environmental impact report for 

a regional transportation plan include an analysis 

of the plan's consistency with the greenhouse 

gas emission reduction goals reflected in 

Executive Order No. S-3-05 to comply with the 

California Environmental Quality Act?”197 

A Court of Appeal held that the County violated 

the terms of a 2011 General Plan Update 

Mitigation Measure that required the adoption of 

a climate action plan (CAP) with enforceable 

GHG reduction measures.  The CAP contained 

vague and non-committal goals rather than 

actual reduction plans.  Essentially, the CAP did 

not fulfill the County's commitment under 
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CEQA and Mitigation Measure CC-1.2 to 

provide detailed deadlines and enforceable 

measures to ensure GHG emissions will be 

reduced.198 

A Court of Appeal set aside an EIR for a 

Walmart replacement and relocation project 

because of an inadequate analysis of greenhouse 

gas emissions.  The city adopted the reduction 

targets in the California Global Warming 

Solutions Act of 2006 for GHG emissions as the 

threshold-of-significance standard in 

determining whether the project's GHG 

emissions would constitute a significant 

environmental impact.  The city did not 

calculate the GHG emissions for the existing 

store or provide any figures regarding the effect 

of mitigation measures.  The Court found that 

the City did not properly apply a threshold of 

significance premised on consistency with 

statewide GHG emission reduction efforts under 

AB 32.199 

In a case involving a challenge to an EIR for the 

large-scale Newhall Ranch project in Los 

Angeles County, the California Supreme Court 

weighed in for the first time on the analysis of 

greenhouse gas emissions and climate change 

impacts under CEQA.200  The Supreme Court 

found that establishing a significance criterion 

based on consistency with AB 32’s greenhouse 

gas emissions reduction goals was appropriate, 

but concluded that there was no evidence that 

the reduction at issue, which was based upon a 

“business-as-usual approach,” would be 

consistent with achieving AB 32’s statewide 

reduction goal.  The Court also addressed 

mitigation for protected species, concluding that 

state law bars the relocation of a protected 

species as a mitigation measure. 

7.5.1 Comparing Anticipated Project Impacts to Baseline 

Conditions
In determining whether a project’s impacts may 

significantly affect the environment, there must 

be a “baseline” set of environmental conditions 

to use as comparison to the anticipated project 

impacts.  One California Court of Appeal 

decision acknowledged that the “baseline 

determination is the first rather than the last step 

in the environmental review process.”201 

Another appellate court explained, “it is only 

against this baseline that any significant 

environmental effects can be determined.”202 

Several judicial opinions have held the impacts 

of the project must be measured against the “real 

conditions on the ground.”203 In other words, 

when considering a proposed project’s use of 

water or generation of greenhouse gases, the 

baseline conditions must be based on actual 

water currently used, or the actual CO2 

emissions currently generated, not some 

hypothetical water use or production of 

greenhouse gas emissions.  

The baseline environmental conditions or 

environmental setting will normally be 

determined at the time the NOP of an EIR is 

issued, or, if no NOP is prepared, at the time 

environmental analysis begins.204 However, one 

appellate court has cautioned against a rigid 

application of this rule:  

[T]he date for establishing baseline cannot be a 

rigid one. Environmental conditions may vary 

from year to year and in some cases it is 

necessary to consider conditions over a range of 

time periods.  In some cases, conditions closer to 

the date the project is approved are more 

relevant to a determination whether the project’s 

impacts will be significant. For instance, where 

the issue involves an impact on traffic levels, the 

EIR might necessarily take into account the 

normal increase in traffic over time.  Since the 

environmental review process can take a number 

of years, traffic levels as of the time the project 
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is approved may be a more accurate 

representation of the existing baseline against 

which to measure the impact of the project.205  

Considering California’s statutory commitment 

to reduce greenhouse gas emissions, 

understanding the baseline environmental 

conditions or the amount of existing greenhouse 

gases (e.g., CO2) generated within an area will 

be important in order to compare a project’s 

additional contribution of greenhouse gases to 

the existing emission levels.  (See additional 

online resources and environmental gateway 

pages in the Bibliography at the end of the 

Guide.)

7.5.2 Direct vs. Reasonably Foreseeable Indirect Effects
Direct environmental impacts – the immediate, 

perceptible effects of a project – count as 

environmental impacts under CEQA.  So do 

indirect impacts, which are impacts that are one 

or more steps removed from the project, as long 

as they are reasonably foreseeable.  

To understand the difference between these 

types of impacts, consider two examples from 

the climate change context.  A coal-fired power 

plant has a direct impact by emitting CO2 

directly into the atmosphere. A general plan 

amendment that authorizes a new residential 

subdivision far from existing public services, 

jobs, commercial uses, and public transit has a 

foreseeable indirect impact by increasing the 

vehicle miles traveled by the future residents of 

this outlying residential community, leading to 

increased combustion of fossil fuels, which 

contributes to climate change.206

7.5.3 Mandatory Findings of Significance
The California Legislature has determined that 

certain specified changes to the environment are 

significantly adverse by definition. These are 

often called mandatory findings of significance. 

As a result of the Legislature’s determination, a 

lead agency must conclude that a proposed 

project may have a significant effect on the 

environment if the project does any of the 

following:  

1) Has the potential to degrade substantially the 

quality of the environment;  

2) Has the potential to achieve short-term 

environmental goals at the expense of long-term 

environmental goals;  

3) Has potential environmental effects that are 

individually insignificant but cumulatively 

considerable;  

4) Has the potential to cause substantial adverse 

direct and indirect impacts on human beings;  

5) Has the potential to eliminate important 

examples of major periods of California 

prehistory or history;  

6) Has the potential to change adversely the 

significance of a designated historical structure;  

7) Has the potential to reduce substantially the 

habitat of a fish or wildlife species;  

8) Has the potential to cause a fish or wildlife 

population to drop below self-sustaining levels;  

9) Has the potential to threaten or eliminate a 

plant or animal community; or  

10) Has the potential to substantially reduce the 

number or restrict the range of an endangered, 

rare, or threatened species.207

7.5.4 Thresholds of Significance
The CEQA Guidelines encourage public 

agencies “to develop and publish thresholds of 

significance.”208 After a public agency adopts a 

threshold, when acting as a lead agency under 
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CEQA, that agency may use the threshold to 

determine whether a project’s impact on the 

existing environment is significant.209 However, 

a public agency’s adopted thresholds of 

significance are not conclusive.  The lead 

agency must still consider facts and information 

that demonstrate that a proposed project may 

have a significant effect on the environment due 

to unusual circumstances.210 For example, a 

local agency may determine that the individual 

construction of single-family homes within an 

already approved subdivision will not have a 

significant effect on the existing environment, if 

the homebuilder complies with conditions of 

approval for the subdivision.  However, if the 

construction of a new home exposes a Native 

American burial ground that was unknown at the 

time the subdivision project was approved, the 

construction of the home may have a significant 

effect on the environment due to the unusual 

circumstance of uncovering an unknown 

archaeological/cultural resource.

7.6 Significant Irreversible Changes
For certain specified types of projects, a DEIR 

must include a separate section that analyzes the 

extent to which the proposed project’s effects 

will commit non-renewable resources to uses 

that future generations will probably be unable 

to reverse. This requirement falls on the 

following types of projects:  

1) The adoption, amendment, or enactment of a 

plan, policy, or ordinance of a public agency 

(examples include local general plans, general 

plan amendments, and specific plans);  

2) The adoption by a Local Agency Formation 

Commission (LAFCO) of a resolution making 

determinations (examples include annexation of 

county property into a city and adoption of a 

city’s sphere of influence); and  

3) A project that will be subject to the 

requirement for preparing an Environmental 

Impact Statement (EIS) pursuant to the 

requirements of the National Environmental 

Policy Act (NEPA) of 1969 (for example, 

federally funded highway and transit 

projects).211 

The CEQA Guidelines require the DEIR’s 

analysis of significant irreversible changes to 

include not only the project’s primary effects, 

but also its secondary effects. For example, the 

secondary effect of highway or road 

improvement adjacent to a roadless area may 

irretrievably increase access to an otherwise 

inaccessible area.212 Another example relevant to 

climate change would be the adoption or an 

amendment of a local general plan that converts 

rural open space or agricultural land to urban 

uses (e.g., residential, commercial, or urban). 

Because of the length of time that many 

greenhouse gases remain in the atmosphere, the 

direct or indirect emission of greenhouse gases 

should be considered an irreversible effect.   

When we look back over time we can see that no 

single development project generally is 

responsible for significant change; rather, it is 

the cumulative effect of many projects that 

change the character of a community.

7.7 Growth-Inducing Impacts
A DEIR must analyze how the proposed project 

could foster economic or population growth or 

the construction of additional housing, either 

directly or indirectly in the surrounding 

environment.213 The analysis of growth-inducing 

impacts encourages public decision-makers to 

foresee and consider the consequences of 

suburban sprawl before they take irreversible 

actions that make such sprawl a fait accompli.  
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A public agency cannot avoid an evaluation of a 

proposed project’s growth inducing effects by 

merely relying upon an existing general plan’s 

land use designations or the existing zoning 

restrictions as a means to prevent further growth 

beyond the project. General plans and zoning 

ordinances are likely to be amended whenever 

development pressures and market forces 

encourage new development in currently 

undeveloped areas.214

7.8 Cumulative Impacts
The cumulative impacts analysis is one of the 

most essential elements of the DEIR.  Its 

purpose is to prevent considering projects in a 

vacuum215 and to avoid a piecemeal approach to 

project decision-making.216The Court of Appeal 

has stated that an improper cumulative impact 

analysis “avoids analyzing the severity of the 

problem and allows approval of projects, which, 

when taken in isolation, appear insignificant, but 

when viewed together, appear startling.”217 A 

DEIR’s cumulative impact analysis “assesses the 

cumulative damage as a whole greater than the 

sum of its parts.”218  

The CEQA Guidelines define “cumulative 

impacts” as “two or more individual effects 

which, when considered together, are 

considerable or which compound or increase 

other environmental impacts.”219 Cumulative 

impacts can result from individually minor but 

collectively significant projects taking place 

over a period of time.220 Therefore, if the 

incremental effects of the proposed project are 

significant when considered with the effects of 

past, current, and foreseeable future projects, 

then the proposed project’s effects are 

considered “cumulatively considerable.”221  

A cumulative effect on the physical environment 

is an effect to which a specific project under 

review contributes and to which other projects 

not subject to the DEIR’s review contribute as 

well.  For example, a proposed industrial project 

proposes to burn fossil fuels in order to operate, 

and thus will contribute to climate change by 

producing greenhouse gases.  Within the 

project’s vicinity there are several existing 

industrial projects that burn fossil fuels and there 

are a few foreseeable future fossil fuel burning 

industrial facilities.  Therefore, the proposed 

industrial project under review will contribute 

with the other current and foreseeable industrial 

facilities to climate change by generating 

increased greenhouse gas emissions into the 

atmosphere.  

In order to determine whether the proposed 

project’s minor incremental impact is 

“cumulatively considerable” when considered 

with other past, present, and foreseeable future 

projects, the CEQA Guidelines recommend a 

two-step analysis.  The lead agency must ask the 

following initial question:   

1) Is the combined impact of this project in 

combination with other projects significant?222  

If not, a brief statement must be included in the 

DEIR explaining why this is so.223 Regarding a 

proposed project’s contribution to greenhouse 

gas emissions, it might be that a DEIR would 

conclude that a proposed project will generate a 

less than significant quantity of greenhouse 

gases. Nevertheless, because California is 

seeking to reduce the production of greenhouse 

gases to 1990 levels (an estimated 25% to 30% 

reduction) due to the foreseeable serious 

consequences of climate change, any 

incremental amount when combined with other 

projects that generate greenhouse gases may be 

considered “cumulatively considerable.”224As 

the Court of Appeal has acknowledged, “the 

greater the existing environmental problems are, 

the lower the threshold should be for treating a 

project’s contribution to cumulative impacts as 

significant.”225 
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If the lead agency answers the initial question in 

the affirmative, it must ask the following 

question:  

2) Is the project’s incremental effect 

cumulatively considerable?226 

Although the impact of the project under review 

may be significant, if the proposed project, when 

considered in combination with other projects, 

will make no incremental contribution to the 

significant cumulative impact, the proposed 

project’s increment cannot be cumulatively 

considerable.  Here is how the Court of Appeal 

explained this situation:  

Just as zero when added to any other sum results 

in no change to the final amount, so, too, when 

no environmental impacts cognizable under 

CEQA are added to the alleged environmental 

impacts of past projects, there is no cumulative 

increased impact.227  

Here is an example of how this works when an 

individual project’s incremental impact is not 

considerable, although the project’s cumulative 

impacts (that is, in combination with several 

other projects) will be significant.  Suppose a 

busy city intersection is currently at level of 

service (“LOS”) C at the peak commute traffic 

periods. This LOS is consistent with the city’s 

general plan policy for level of service at city 

intersections.  A proposed 10-unit infill 

development project in combination with two 

existing residential developments and a 

foreseeable residential project within the same 

vicinity will continue to degrade the 

intersection’s LOS to D.  According to the city’s 

adopted threshold of significance, degrading the 

intersection’s LOS from C to D is a significant 

adverse change in the existing circulation 

patterns at this intersection. However, despite 

the combined effect of the existing and 

foreseeable future projects, the city determines, 

based on the minimal number of cars that the 

proposed project will add, that the project will 

not add any measurable amount of traffic to the 

intersection. In a case like this, the individual 

project’s incremental impact is not cumulatively 

significant.  

In addition, the proposed project may include 

mitigation measures that would reduce its 

contribution to an insignificant level. For 

example, if the proposed project under review is 

required to implement or fund its fair share of a 

mitigation plan, which is designed to alleviate an 

individual project’s contribution to a 

cumulatively considerable impact, and if the 

facts and analysis support this conclusion then 

the project’s impact may be deemed less than 

significant.228 The Court of Appeal has upheld 

an applicant’s contribution to a traffic mitigation 

fund as mitigation for the project’s share of a 

cumulative traffic problem.229  

A cumulative impacts discussion in a DEIR 

must include either:  

1) “[A] list of past, present, and probable [or 

reasonably foreseeable] future projects 

producing related or cumulative impacts;” or  

2) “A summary of projections contained in an 

adopted local, regional or statewide plan, or 

related planning document, that describes or 

evaluates conditions contributing to the 

cumulative effect. Such plans may include: a 

general plan, regional transportation plan, or 

plans for the reduction of greenhouse gas 

emissions. A summary of projections may also 

be contained in an adopted or certified prior 

environmental document for such a plan. Such 

projections may be supplemented with 

additional information such as a regional 

modeling program. Any such document shall be 

referenced and made available to the public at a 

location specified by the lead agency.”230  

In considering which projects to include in a list 

of past, present, and reasonably foreseeable 
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future projects, the lead agency should consider 

the nature of each environmental resource being 

reviewed, as well as the location and type of 

project.231  

If the lead agency is using a general plan, local 

coastal plan, or some other planning document 

to determine foreseeable future projects, the 

document must be referenced and made 

available to the public for review.232 The CEQA 

Guidelines provide that “[n]o further cumulative 

impacts analysis is required when a project is 

consistent with a general, specific, master or 

comparable programmatic plan where the lead 

agency determines that the regional or area wide 

cumulative impacts of the proposed project have 

already been adequately addressed.”233  

What To Do 

Be aware of other EIRs that may have already 

addressed a project’s cumulative impacts.  

When commenting on an individual project’s 

cumulatively considerable effects, be aware of 

certified program or master EIRs (see Chapter 

6), since the prior environmental review of the 

cumulative effects of these policy actions may 

have adequately covered the issue and the lead 

agency will be able to rely on these documents 

for future project-specific environmental 

analysis. However, the discussion of individual 

future projects’ contribution to greenhouse gases 

may never have been addressed in the prior 

EIRs. Assessing a project’s cumulative 

contribution to climate change will be critical to 

help ensure California reduces its climate 

change pollution.

7.9 Mitigation Measures
A mitigation measure is some change or addition 

to the proposed project that is designed to 

minimize or eliminate one of the project’s 

significant adverse impacts.234  

The DEIR must identify and describe the 

mitigation measures that the lead agency can 

adopt to avoid or reduce the significant effects 

of the proposed project before carrying out or 

approving a project.235 For each identified 

significant environmental impact, the EIR must 

identify specific mitigation measures236 that do 

one of the following:  

1) Avoid the impact altogether;  

2) Minimize the impact;  

3) Rectify the impact by restoring or 

rehabilitating the impacted resource;  

4) Reduce or eliminate the impact over time by 

preservation or maintenance operations during 

the life of the project; or  

5) Compensate for the impact by replacing or 

providing substitute resources or 

environments.237 

If a specific mitigation measure will itself create 

new significant adverse impacts, these 

significant impacts must also be discussed in the 

DEIR, but in less detail.238 

If the lead agency decides not to consider a 

mitigation measure because the agency feels that 

the measure is not legally feasible, the 

mitigation measure does not have to be included 

in the DEIR. However, the lead agency should 

explain briefly in the DEIR why the mitigation 

measure is not being considered.239 

Identification of a mitigation measure in the 

DEIR does not necessarily mean the lead agency 

will require the project applicant to carry it out.  

Although CEQA requires public agencies to 

adopt feasible mitigation measures in order to 

reduce or eliminate otherwise significant adverse 

environmental impacts, the identification and 

discussion of mitigation measures within the 
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EIR does not bind the lead and responsible 

agencies to later adopt and carry them out.  

Appellate court decisions have acknowledged 

that the adoption of mitigation measures requires 

consideration of economic and technological 

feasibility. Therefore, a mitigation measure 

described and discussed in the DEIR may later 

be deemed to be infeasible at the time of project 

approval.  

The decision-makers will either adopt or reject 

specific mitigation measures described in the 

EIR at the time they adopt CEQA’s “mandatory 

findings of significance” just prior to approving 

the project.    

The California Supreme Court rejected 

California State University’s assumption that it 

is only obligated to mitigate a project’s off-site 

transportation impacts to the extent that the 

Legislature and Governor specifically approve 

outlays for the necessary payments.  For 

purposes of mitigation, CEQA draws no 

distinction between on-site and off-site 

impacts.240 

A Court of Appeal invalidated an EIR for a 

quarry project that would mine several million 

tons of aggregate over 25 years on agricultural 

land.  The County erroneously assumed that off-

site conservation easements did not qualify as 

legitimate mitigation for direct impact of loss of 

agricultural land and therefore state that, as a 

result of the project, the loss of prime 

agricultural land was significant, unavoidable 

impact with no feasible mitigation measures.  

The Court concluded that off-site easements are 

a legitimate form of compensatory mitigation for 

the direct loss of agricultural land.241 

What To Do  

Make sure that any important mitigation 

measures listed in the DEIR do not “disappear” 

from the list of proposed actions at the last 

moment.  

Make sure the lead agency has considered 

mitigation measures related to significant 

impacts of greenhouse gas emissions. 

Guideline section adopted in 2010 concerning 

discussion and consideration of mitigation 

measures related to greenhouse gases can be 

found at §15126.4(c) and provides: “Consistent 

with §15126.4(a), lead agencies shall consider 

feasible means, supported by substantial 

evidence and subject to monitoring or reporting, 

of mitigating the significant effects of 

greenhouse gas emissions. Measures to mitigate 

the significant effects of greenhouse gas 

emissions may include, among others: 

1. Measures in an existing plan or mitigation 

program for the reduction of emissions that are 

required as part of the lead agency’s decision; 

2. Reductions in emissions resulting from a 

project through implementation of project 

features, project design, or other measures, such 

as those described in Appendix F. 

3. Off-site measures, including offsets that are 

not otherwise required, to mitigate a project’s 

emissions; 

4. Measures that sequester greenhouse gases; 

5. In the case of the adoption of a plan, such as a 

general plan, long-range development plan, or 

plans for the reduction of greenhouse gas 

emissions, mitigation may include the 

identification of specific measures that may be 

implemented on a project-by-project basis. 

Mitigation may also include the incorporation of 

specific measures or policies found in an 

adopted ordinance or regulation that reduces the 

cumulative effect of emissions.
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7.9.1 Deferral of Mitigation
The general rule is that lead and responsible 

agencies should not be allowed to rely on 

mitigation measures that will be formulated after 

project approval.242 (See Discussion at Section 

5.3.1 of Chapter 5.)  An agency improperly 

defers mitigation when the EIR failed to include 

standards and guidelines for species 

management.243  However, judicial decisions 

have allowed the lead agency to rely on 

mitigation measures formulated in the future 

when the public agency commits to meet some 

realistic performance standard (e.g., two-to-one 

replacement of impacted vegetation or sensitive 

habitat).244  

A Court of Appeal decision found that a lead 

agency had improperly deferred mitigation 

where the agency had committed itself only to 

the goal of remedying declining water levels in 

private wells and failed to formulate any specific 

mitigation strategies to remedy the decline.245 

An agency other than the lead agency may be 

responsible for ensuring that the project satisfies 

such a performance standard, if the applicant 

receives approval from that agency.  The lead 

agency cannot completely abandon its oversight 

obligations. A Court of Appeal decision rejected 

an agency’s claimed mitigation measures 

because the agency did not take steps to ensure 

they would actually be implemented.246 

A Court of Appeal found that the biological 

resource mitigation measures for species 

including the blunt-nose leopard lizard did not 

rely on “loose or open-ended” performance 

standards by including preconstruction survey 

requirements.  The court further found that, in 

places where preconstruction protocol surveys 

identify target species, improper deferral does 

not occur where measures require: (i) buffer 

areas of minimum sizes must be created, (ii) 

construction hours must be modified, or (iii) 

relocation of individuals must occur.247

7.10 Alternatives to the Proposed Project 
 

A DEIR “must consider a reasonable range of 

alternatives to the project, or to the location of 

the project.”248 These alternatives must achieve 

all or most of the goals of the proposed project 

while reducing or avoiding its significant 

environmental impacts.  Many DEIRs utilize 

charts or matrices to show the characteristics of 

each alternative considered (e.g., significant 

effects, structural or geographical differences) 

and to compare each alternative’s environmental 

impacts to those of the other alternatives.  

CEQA does not mandate the number of 

alternatives that must be considered, nor does it 

set out particular alternatives; it only requires 

that the EIR look at a “reasonable range” of 

alternatives.  The range of alternatives will vary 

based on the type of project being analyzed and 

its goals.  For example, the California Supreme 

Court has observed that for projects involved 

with the use of land, “project alternatives 

typically fall into one of two categories: on-site 

alternatives, which generally consist of different 

uses of the land under consideration; and off-site 

alternatives, which usually involve similar uses 

at different locations.”249 

On-site alternatives may include increasing or 

reducing the density of a proposed housing 

project; clustering the housing in one portion of 

the project site in order to protect habitat, open 

space, or agricultural land; or reducing the 
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height of the overall structure. There are many 

other types of project-specific on-site 

alternatives, including alternative fuel sources, 

alternative water supply sources, alternative 

methods of internal transportation, and 

alternative zoning requirements 

(pedestrian­friendly mixed residential and 

commercial uses vs. zoning that encourages 

single-occupancy vehicle trips).   

The proposed alternative must be supported with 

evidence. 

In considering an “off-site” alternative for the 

proposed project, the lead agency must consider 

whether any of the significant effects of the 

project would be avoided or substantially 

lessened by putting the project in another 

location.250 Only locations that would avoid or 

substantially lessen any of the significant effects 

of the project need be considered for inclusion in 

the EIR.251  

Although alternatives to the project must be able 

to achieve most of the proposed project’s 

objectives, an alternative may still be feasible 

even if it impedes attainment of the proposed 

project’s objectives to some degree or is more 

costly.252 As the Court of Appeal stated:  

The fact that an alternative may be more 

expensive or less profitable is not sufficient to 

show that the alternative is financially infeasible. 

What is required is evidence that the additional 

costs or lost profitability is sufficiently severe as 

to render it impractical to proceed with the 

project.253 

Additionally, a project applicant may not limit 

its ability to implement the project prior to 

completion of the lead agency’s environmental 

review so that it precludes or too narrowly 

confines the range of feasible alternatives.254For 

example, a prior commitment to use coal as an 

energy source cannot be used to preclude 

consideration of feasible alternative fuel sources 

that would generate less air pollution and fewer 

greenhouse gas emissions.255  

Furthermore, the willingness of the project 

applicant to accept a feasible mitigation measure 

or alternative to the proposed project does not 

dispose of the lead agency’s responsibility to 

consider all feasible mitigation measures or 

alternatives.256 As emphasized by a Court of 

Appeal decision:  

CEQA does not authorize an agency to proceed 

with a project that will have significant, 

unmitigated effects on the environment, based 

simply on a weighing of those effects against the 

project’s benefits, unless the measures necessary 

to mitigate those effects are truly infeasible. 

Such a rule, even were it not wholly inconsistent 

with the relevant statute, would tend to displace 

the fundamental obligation of each public 

agency to mitigate or avoid the significant 

effects on the environment of projects that it 

carries out or approves whenever it is feasible to 

do so.257 

What to Do 

When reviewing a DEIR, remember that the 

fundamental purpose for analyzing alternatives 

to the proposed project is to reduce or avoid 

significant environmental harm. The California 

Supreme Court has stated that an alternative 

should “offer substantial environmental 

advantages over the project proposal.”258 A 

feasible alternative to the proposed project may 

include the development of the project on an 

alternative site even when the project proponent 

does not own the potential alternative site but 

the site may be acquired through a land 

exchange.259 CEQA does not require analysis of 

every conceivable alternative. Therefore, do not 

assume an EIR is inadequate simply because it 

has failed to analyze a particular alternative. 

However, it is good to request analysis of 

specific alternatives as early as possible.  If the 
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Draft EIR is released and it does not include an 

alternative that you believe is reasonable, ask 

that it be analyzed in the Final EIR and provide 

specific detail about the alternative and why it 

would reduce impacts and why it is feasible.  

7.10.1 No Project Alternative And Environmentally Superior 

Alternative 
Every DEIR must include a “no project 

alternative,” which discusses “the existing 

conditions, as well as what would be reasonably 

expected to occur in the foreseeable future if the 

project were not approved, based on current 

plans and consistent with available infrastructure 

and community services.”260  

In addition, the DEIR must identify which 

alternative is environmentally superior to the 

others. If the “no project” alternative is the 

environmentally superior alternative, the DEIR 

must identify which of the other alternatives 

would cause the least environmental harm.261

7.11 Other Items to be Aware of When Reviewing a DEIR
The following items may be of particular interest 

depending upon the type of project and its effect 

on existing energy or water resources.

7.11.1 Energy Implications of a Proposed Project
A DEIR must also include “measures to reduce 

the wasteful, inefficient, and unnecessary 

consumption of energy.”262 To satisfy this 

requirement, the CEQA Guidelines state the 

DEIR should consider the “potentially 

significant energy implications of a project.”263 

In order to evaluate a proposed project’s 

significant effect on the consumption of energy, 

the DEIR should include in the environmental 

setting the existing energy supplies and energy 

use patterns in the region and facility.264 The 

environmental impacts associated with energy 

consumption may include:  

1) The project’s energy needs and energy use 

efficiencies by amount and fuel type;  

2) The project’s effects on local and regional 

energy supplies and need for additional capacity 

to serve the project;  

3) The project’s effect on peak and base period 

demands for electricity and other forms of 

energy;  

4) The degree to which the project complies 

with existing energy standards; and  

5) The project’s projected transportation energy 

use and its overall use of efficient transportation 

alternatives.265 

7.11.2 Water Supply Information and Assessment

A. Water Supply Assessment Verification
For certain large-scale developments, the 

proposed water provider for the project must 

assess whether projected water supplies will 

meet both the projected water demands for the 

development as well as the water demands of 

other planned growth.266  

This water supply assessment must be prepared 

for the following projects:  
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• A residential development with 500 or more 

dwelling units;  

• A proposed office or commercial center 

employing more than 1,000 persons or having 

more than 250,000 square feet of floor space;  

• A hotel or motel with 500 or more rooms;  

• An industrial, manufacturing, or processing 

plant or industrial park planned to house more 

than 1,000 persons, occupying more than 40 

acres of land, or having more than 650,000 

square feet of floor area;  

• A mixed use project that includes one or more 

of the projects listed above; and  

• A project that would demand an amount of 

water equivalent to a residential development 

with 500 or more dwelling units.267  

This assessment, to be prepared by the proposed 

water provider for the project, must discuss 

whether projected water supplies will meet the 

projected water demands for the project and 

other planned growth.268 The water supply 

assessment must be included in any CEQA 

document the lead agency prepares for the 

proposed project.269 Moreover, a subdivision 

map for a residential development of over 500 

dwelling units cannot be approved without a 

written verification from the applicable water 

system that adequate water supplies will be 

available for the planned development.270 

The California Supreme Court explained the 

relationship between water supply assessment 

(SB 610: Water Code, Section 10910, et seq.) 

and water supply verification (SB 221: 

Government Code, Section 66473.7) this way:  

The plans and estimates that Water Code Section 

10910 [SB 610] mandates for future water 

supplies at the time of any approval subject to 

CEQA must, under Government Code Section 

66473.7 [SB 221] be replaced by firm 

assurances at the subdivision map approval 

stage.271  

These water supply assessments are also 

required for negative declarations and mitigated 

negative declarations on the projects listed 

above.  For more details on the water supply 

assessment and verification procedures, the 

California Department of Water Resources has 

developed a useful handbook entitled, 

Guidebook for Implementation of Senate Bill 

610 and Senate Bill 221 of 2001, which can be 

found online at: 

http://www.water.ca.gov/pubs/use/sb_610_sb_2

21_guidebook/guidebook.pdf. 

 

B. Adequacy of Water Supply Information in an EIR
The California Supreme Court considered the 

following issue: “what level of uncertainty 

regarding the availability of water supplies can 

be tolerated in an EIR for a land use plan?”272  

 

The Supreme Court articulated  

the following general principles governing a  

DEIR’s evaluation of water supply issues:  

 

1) An EIR cannot ignore or assume a solution to 

the problem of supplying water to a proposed 

development project. Decision-makers must be 

given sufficient facts so they can balance “the 

pros and cons of supplying the amount of water 

that the project will need.”273  

2) For a large development project that will be 

built and occupied over a number of years, the 

EIR cannot limit the water supply analysis to the 

first stage of project development. CEQA’s 

demand for meaningful information is not 

satisfied by simply stating that information will 
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be provided in the future. The EIR must assume 

that all phases of the project will be developed 

and will need water.  Therefore, an EIR must 

analyze, to the extent reasonably possible, the 

impacts of providing water to the entire 

proposed project.274  

3) A large development project’s EIR “must 

address the impacts of likely future water 

sources, and the EIR’s discussion must include a 

reasoned analysis of the circumstances affecting 

the likelihood of the water’s availability.”275  

4) If there is uncertainty over the availability of 

the anticipated water supply, the EIR must 

discuss possible replacement sources or 

alternatives to use of the anticipated water.  The 

EIR must also evaluate the environmental 

consequences of replacement sources or 

alternatives to the proposed water use.  CEQA’s 

informational requirements cannot be met 

simply by providing that future development 

will not proceed if the anticipated water supply 

fails to materialize.276  

5) However, an EIR for a large development 

project or growth plan does not have to 

demonstrate that the project is definitely assured 

water through signed, enforceable agreements 

with a provider and already built or approved 

treatment and delivery facilities.277 

The California Supreme Court acknowledged  

“that the burden of identifying likely water 

sources for a project varies with the stage of the 

project approval.”278 The need to know where 

the water is coming from will be more precise at 

the building permit phase than at the conceptual 

plan phase.279 The high court emphasized that 

“the ultimate question under CEQA is not 

whether an EIR establishes the likely sources of 

water,” but whether the EIR has examined the 

“reasonably foreseeable impacts of supplying 

water to the project.”280Again, as the high court 

emphasizes, CEQA is concerned about a 

proposed project’s significant effect on the 

existing physical environment.281 For example, 

does supplying the water to the proposed project 

dry up an existing free-flowing stream or 

exacerbate an over-drafted ground­water 

supply?

7.11.3 Economics and Social Impact
As a general rule, the economic and social 

effects of a project are not treated as significant 

effects to the physical environment. 282 

However, economic or social effects of a project 

may be used to determine the significance of 

physical changes caused by the project.283 For 

example, rezoning property on the outskirts of 

an existing city for a regional retail center (such 

as a WalMart Supercenter) not only causes an 

economic loss to local downtown retail business, 

but also indirectly results in physical 

deterioration of existing business areas.284 This 

physical deterioration is a potentially significant 

environmental impact. The Court of Appeal has 

explained that agencies must assess the 

possibility of such urban decay when making 

decisions regarding proposed locations for these 

“big box” retail centers.285  

7.11.4 Statement of Insignificant Effects
The DEIR should omit detailed discussion of a 

project’s insignificant environmental impacts, 

but it must include a statement of reasons briefly 

indicating why certain effects were determined 

not to be significant and, thus, were not 

discussed in detail in the DEIR.286

7.11.5 Significant and Unavoidable Effects
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If there are significant adverse environmental 

impacts that cannot be avoided or reduced with 

the adoption or implementation of any 

mitigation measure or an alternative to the 

proposed project, the DEIR must describe in a 

separate section why the project is being 

proposed despite these identified and 

unavoidable significant environmental 

impacts.287
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Chapter Eight - Public Review of the Draft Environmental 

Impact Report 

8.1 Notice of Completion
As soon as the lead agency is prepared to 

circulate the DEIR for public review and 

comment, the agency must file a notice of 

completion (NOC) with the Governor’s Office 

of Planning and Research (OPR).288  

The NOC must include:  

• A brief description of the project;  

• The proposed location of the project;  

• An address where copies of the DEIR are 

available; and  

• The period during which comments will be 

received on the DEIR.289

8.2 Public Notice
The lead agency must provide public notice of 

the availability of a DEIR at the same time as it 

sends a NOC to OPR.290 Notice must be given to 

all organizations and individuals that have 

previously requested notice in writing.291 

Public notice must also be provided in one of the 

following ways:  

• Publication at least one time by the public 

agency in a newspaper of general circulation in 

the area affected by the proposed project;  

• Posting of notice by the public agency on and 

off the site in the area where the project is to be 

located; or 

• Direct mailing to the owners and occupants of 

the property contiguous to the parcel or parcels 

on which the project is located.292  

When a lead agency files a notice that a DEIR is 

available for public review and comment, the 

notice must be posted within 24 hours of receipt 

in the office of the county clerk of each county 

in which the project will be located and remain 

posted for at least 30 days.293 The public notice 

shall include:  

[T]he period during which comments will be 

received on the [DEIR] . . . and shall include the 

date, time, and place of any public meetings or 

hearings on the proposed project, a brief 

description of the proposed project and its 

location, the significant effects on the 

environment . . . anticipated  as a result of the 

project, and the address where copies of the 

[DEIR] . . . and all documents referenced in the 

[DEIR] . . . are available for review.294  

Additionally, a lead agency is required to solicit 

comments on the DEIR from all responsible 

agencies and trustee agencies.295 Lead agencies 

must also consult or solicit comments on the 

DEIR from any “public agency which has 

jurisdiction by law with respect to the project;” 

any “city or county which borders on a city or 

county within which the project is located;” and 

all “state, federal, and local agencies which 

exercise authority over resources which may be 

affected by the project.”296 Consultation with 

trustee and responsible agencies is a 

requirement.  The State Board of Forestry had a 

timber harvest plan overturned for failing to 

consult with the Department of Fish and Game, 

a trustee agency.297  
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Note: A lead agency’s failure to consult with 

federal trustee agencies is not a reversible error 

subject to legal challenge.298 Although it is the 

better practice for a lead agency to consult with 

a federal trustee agency, the CEQA Guidelines, 

which require lead agencies to consult with 

federal trustee agencies when preparing a DEIR, 

should be interpreted to merely encourage, not 

mandate, consultation with federal trustee 

agencies.299 (See Chapter 3, Section 3.3 

Responsible/Trustee Agency Overlap) 

8.3 Public Comments on DEIR
The California courts have consistently stressed 

the essential role public participation and public 

comments play in the DEIR review process.  In 

its last few opinions, the California Supreme 

Court has emphasized that CEQA’s 

requirements must be “scrupulously 

enforce[ed].”300 This is necessary so the public 

can understand “the basis on which its 

responsible officials either approve or reject 

environmentally significant action.”301 The high 

court has concluded that “the EIR process 

protects not only the environment but also 

informed self-government.”302  

The CEQA Guidelines have distilled from the 

many California appellate court opinions the 

following reasons why lead agencies must seek 

and respond to public comments:  

•“Sharing expertise;”  

•“Disclosing agency analysis;”  

•“Checking for accuracy;”  

•“Detecting omissions;”  

•“Discovering public concerns;” and  

• “Soliciting counter proposals.”303  

The public review and comment periods for 

DEIRs cannot be less than 30 days and should 

not be more than 90 days. However, if the lead 

agency or a responsible agency is a state agency 

(e.g., Caltrans), the minimum review period 

must be at least 45 days unless the State 

Clearinghouse allows a shorter period.304  

To ensure the availability of DEIRs for public 

comment, lead agencies are required to make 

copies available in their offices and in all public 

libraries in the area affected by the project.305 

Members of the public may get their own copies, 

but may be charged for the reproduction.  

However, public agencies often provide copies 

on a CD-ROM at no expense or place a PDF 

copy on their website.

8.4 Public Hearings
Although CEQA does not require public 

hearings as part of its environmental review 

proceedings, the CEQA Guidelines do 

encourage their use.306 Hearings give the public 

an opportunity to attend a briefing on the 

proposed project and the DEIR, to listen to 

responsible and trustee agency comments, to 

listen to public comments from other members 

of the public, and to make their own comments 

on the project and the adequacy of the DEIR. 

After the public hearing, the public usually still 

has time to present written testimony to the lead 

agency before the close of the DEIR review 

period.  

If no public hearing has been publicly 

announced, noticed, or scheduled, any group or 

individual can ask the lead agency to hold a 

public hearing during the public review period. 

If enough public interest is shown over a 

particular project, a public agency may feel 

compelled to hold a public meeting. However, if 

no public hearing is held, individuals and 

organizations must still submit written 

comments on the DEIR by the close of the 
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comment period.307 Failure to do so prior to the 

close of the DEIR public review period may bar 

any subsequent judicial challenge to the 

adequacy of the EIR.308

8.5 Exhaustion of Administrative Remedies & Adequacy of Public 

Comment
CEQA provides the public a great opportunity to 

influence public decision-making. However, if 

the public fails to take advantage of the 

opportunity provided and later decides to 

challenge the public agency’s action for failing 

to comply with CEQA’s requirements, the legal 

challenge is likely to be dismissed by the 

reviewing court for failing to inform the agency 

of the concerns during the public review and 

comment periods mandated by CEQA.309 This is 

a critical point. If an individual person or group 

wants to be able to challenge what a public 

agency does, on CEQA grounds, that individual 

or group should fully participate in the process, 

and make written comments.  Fortunately, if 

litigation is necessary, the Petitioner can rely 

upon the comments submitted by any member of 

the public, and not just their own comments.

8.5.1 Doctrine of Exhaustion of Administrative Remedies
The doctrine of exhaustion of administrative 

remedies makes sure that public officials and 

agencies are given the opportunity to receive and 

respond to factual disagreements or legal 

argument before their final actions are 

challenged in court.310 In short, this doctrine 

requires that only issues raised prior to the 

agency making its decision may be raised in a 

lawsuit challenging the agency’s action.  This 

doctrine means that it is important that members 

of the public raise all possible objections and 

concerns during the CEQA process, rather than 

waiting until the decision is made and hoping to 

press a new claim in a lawsuit.  

Any alleged grounds for noncompliance with 

CEQA must be presented to the public agency 

either during the required public comment 

period or before the close of the final public 

hearing on the proposed project.311 In order to be 

able to prove that comments were indeed made, 

comments should be submitted in writing.  

The doctrine of exhaustion of administrative 

remedies does not apply when the agency has 

failed to provide notice or an opportunity for 

public review of a DEIR.312 

The California Supreme Court has held that the 

appellate court erred in holding that the 

exhaustion-of-administrative-remedies 

requirement does not apply to a public agency's 

decision that a project is categorically exempt 

from compliance with CEQA.  The exhaustion-

of-administrative-remedies requirement apply to 

an agency's decision that project is categorically 

exempt from CEQA where the agency gives 

notice of the grounds for its exemption 

determination, and that determination can be 

contested at a public hearing.313 

8.5.2 Administrative Appeal Requirements 
For some permit approvals, a governmental 

official (e.g., zoning administrator, planning 

director) may be delegated the authority to 

approve the requested action subject to an 

administrative appeal to a higher administrative 

body (i.e., California Coastal Commission) or to 

an elected body of decision-makers (e.g., city 

council, board of supervisors). Any person 

dissatisfied with the lower official’s action must 

appeal that decision (normally within 10 days) to 

the higher official or tribunal.  Failure to file a 

required administrative appeal precludes anyone 

from challenging the lower official’s decision in 

court.  
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Furthermore, even if an administrative appeal 

has been appropriately and timely filed, the 

appellants must make sure that all the evidence 

that was before the planning commission, for 

example, is now before the city council or board 

of supervisors.  If an organization or an 

individual fails to preserve its objections when it 

appeals a planning commission decision to the 

city council or board of supervisors, it may not 

be able to file an action in court challenging the 

city council or the board’s final action, since the 

objection was not presented to the city council 

or the board of supervisors.314

8.5.3 Adequacy of Public Comment to Preserve Issue for Legal 

Challenge
“[G]eneralized environmental comments at 

public hearings” are likely not to satisfy 

CEQA’s exhaustion requirement.315 However, 

individual members of the public do not have to 

articulate the legal theories or factual disputes 

with the specificity that would be expected in a 

court of law.316 But, as one Court of Appeal 

harshly stated, “this does not mean an objection 

need not be raised at all. . . ‘It is no hardship . . . 

to require a layman to make known what facts 

are contested.’”317  

The more vague and generalized the public 

comment and criticism of the DEIR, the less 

likely a lead agency’s response will reveal 

anything new or relevant or generate a counter 

proposal. Comments should be as clear and 

explicit as possible and include the factual 

information or legal theories upon which the 

comment is based. If nothing else, this will 

cause the public agency to justify its position 

and reveal whatever bias it may have.  

For example, a public comment that claims, “the 

DEIR’s analysis fails to provide a reasonable 

range of alternatives,” may preserve a judicial 

challenge, but it does not provide the agency 

with any meaningful information, nor is it likely 

to elicit a meaningful response. By contrast, a 

comment that proposes a feasible alternative 

location for a proposed project that would fill in 

a wetland might receive a response that would 

inform the public of the public agency’s attitude 

toward wetland preservation.  

For another example, consider a proposed 

project that would generate additional traffic at a 

busy intersection.  If the DEIR has failed to 

identify measures to mitigate this impact, any 

person concerned about this apparent omission 

should propose feasible mitigation measures or 

alternatives.  Even though the responsibility for 

describing feasible mitigation measures or 

alternatives to the project rests with the lead 

agency, there could be no dispute later that the 

lead agency was not informed of the DEIR’s 

deficiency.   

Although the public agency may merely justify 

its omission in its response to the comment, it is 

also possible that the lead agency will actually 

consider the feasibility of the proposed 

mitigation measure or alternative to the project 

raised by the comment.  In the final EIR, the 

public agency may even recommend the 

adoption of the proposed mitigation. If the 

modification is adopted by the decision-makers 

as a condition of approval of the project, CEQA 

has served its purpose by reducing the project’s 

significant environmental effect.  

 

What To Do   

Bring up all possible objections and concerns 

during the public review process. 

Any alleged grounds for noncompliance with 

CEQA must be presented to the public agency 

either during the required public comment 
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period or before the close of the final public 

hearing on the proposed project. Again, all 

comments should be documented in writing, 

whenever possible.  If an organization or an 

individual fails to preserve its objection when it 

appeals a planning commission decision to the 

board of supervisors, it may not be able to file 

that action in court, since the objection was not 

presented to the board of supervisors.
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Chapter Nine - Final Environmental Impact Report (FEIR) 

9.1 Response to Comments and Release of FEIR
After the close of the public comment period on 

the DEIR, the environmental review process 

“goes dark” while the lead agency, aided by the 

EIR consultant, reviews all the comments 

received.318 If the lead agency decides to 

proceed with the project, it must first provide 

written response to all the comments. The lead 

agency’s responses must demonstrate a “good 

faith” reasoned analysis of the environmental 

issues raised by commenters.319  

The responses may be included in a separate 

section in the FEIR, or they can be shown as a 

revision to the DEIR. When the agency makes a 

significant change in the text of the DEIR in 

response to a comment, it should either revise 

the DEIR’s text or explain in notes in the margin 

that the revision is in response to a comment.320 

In many FEIRs a comment letter will be 

reproduced on one page with each individual 

comment assigned a number or letter.  The 

responses will be shown on the opposite page, 

numbered or lettered to correspond to the 

comments.  When similar comments are made, 

subsequent responses may cross-reference the 

initial response. Oral comments made during 

public hearings are transcribed or summarized 

and responses are either noted in the margin or 

on an opposite page.  

Generally, the more specific the comment, the 

more specific the lead agency’s response. Also, 

agencies are likely to give serious consideration 

and responses to comments from other agencies, 

especially responsible or trustee agencies, 

agencies with particular expertise in an area or a 

type of impact, or neighboring cities or counties.  

Once it has responded to all comments and made 

any related changes to the DEIR, the lead 

agency must give public notice that a final 

version of the EIR is available. This final EIR 

incorporates by reference the contents of the 

DEIR and includes:  

• The DEIR;  

• The comments received on the DEIR;  

• A list of the individuals, organizations, and 

public agencies that submitted the comments; 

and  

• The lead agency’s written responses to those 

comments.321 

What To Do   

Review responses to comments and prepare for 

public hearing  

Individuals or organizations that have 

commented on the DEIR should review not only 

the responses to their comments, but also 

responses to all other public and public agency 

comments. Although the FEIR does not have to 

be and seldom is circulated for public review 

and comment, the public often will have another 

chance to comment on the adequacy of the lead 

agency’s environmental review at the public 

hearing held to approve the proposed project. At 

that hearing, individuals and organizations can 

orally (or in writing) point out contradictory, 

conflicting, conclusory, or inadequate responses 

to comments on significant environmental 

issues. 
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9.2 Recirculation of DEIR
Sometimes a project is modified significantly, or 

significant new information about the project or 

its environmental consequences or a mitigation 

measure comes to light after the DEIR has been 

circulated for public review and comment, but 

prior to certification of the FEIR.  

For example, a comment on the DEIR may 

highlight a serious deficiency that requires the 

lead agency to modify its analysis in its response 

to the comment.  

A lead agency is then required to recirculate a 

revised DEIR, or portions thereof, for additional 

public comment and public agency consultation 

when it adds “significant new information” to 

the EIR. The recirculated DEIR, or portions 

thereof, must receive the same notice and public 

consultation the initial DEIR received.322  

In determining when recirculation is required, 

the California Supreme Court cautioned:  

The Legislature did not intend to promote 

endless rounds of revision and recirculation of 

EIRs. Recirculation was intended to be an 

exception, rather than the general rule.323  

The high court identified four specific scenarios 

in which recirculation is required:  

1) “[A] new substantial environmental impact 

resulting from the project or from a new 

mitigation measure proposed to be 

implemented;”  

2) “[A] substantial increase in the severity of an 

environmental impact unless mitigation 

measures are adopted that reduce the impact to a 

level of insignificance;”  

3) “[A] feasible project alternative or mitigation 

measure that clearly would lessen the 

environmental impacts of the project, but which 

the project’s proponents decline to adopt;” or,  

4) “[T]he [DEIR] was so fundamentally and 

basically inadequate and conclusory in nature 

that public comment on the draft was in effect 

meaningless.”324 

The fact that the lead agency has modified or 

revised the DEIR in response to comments on a 

specific significant adverse impact or mitigation 

measure, or even modified its analysis, does not 

by itself trigger the need for recirculation of the 

DEIR.  An FEIR “by definition contains 

information not found in the draft in the form of 

public comments and responses thereto.”325 The 

most important issue is whether the public has 

had a meaningful opportunity to review and 

comment upon a significant adverse effect.
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Chapter Ten - Certification of FEIR, Mandatory Findings, and 

Statement of Overriding Considerations 
 

10.1 Certification of FEIR
Before approving a project the lead agency must 

confirm that the EIR “has been completed in 

compliance with CEQA,” that it represents the 

lead agency’s “independent judgment,” and that 

the decision-making body of the lead agency has 

reviewed and considered the information within 

the FEIR prior to approving the proposed 

project.326  

Generally, the certification of the FEIR occurs at 

the same time that the project is being approved. 

However, a FEIR can be certified in advance of 

project approval.  In that situation, if changes are 

made to the project or substantial new 

information is discovered about the 

environmental consequences of the project, the 

lead agency may be required to prepare a 

supplement to the FEIR or a subsequent EIR 

prior to approving the project.327 [See Section 

6.4.4 of Chapter 6 regarding subsequent and 

supplemental EIRs.] 

The lead agency’s decision-makers cannot 

delegate their obligation to “review and 

consider” the FEIR to an inferior body.328 In 

other words, if a board of supervisors must 

approve the project (e.g., a general plan 

amendment), the planning commission may not 

certify the FEIR, even if local regulations 

provide for planning commission review of the 

project and recommendation to the board. 

CEQA only applies to project approvals, so 

there is no requirement to certify the FEIR prior 

to denying the project, even though the FEIR 

may provide the basis for denying the project.329

10.2 CEQA’s Mandatory Findings
CEQA mandates that public agencies “avoid or 

minimize environmental damage where 

feasible.”330 Pursuant to this duty, no public 

agency may approve or carry out a project for 

which an EIR has been certified that identifies 

one or more significant effects on the 

environment that would occur if the project is 

approved or carried out unless the public agency 

makes one or more of the following findings 

with respect to each significant effect:331  

1)  Changes or alterations have been 

required in, or incorporated into, the project, 

which mitigate or avoid the significant effects on 

the environment;  

2) Those changes or alterations are within the 

responsibility and jurisdiction of another public 

agency and have been, or can and should be, 

adopted by that other agency; or,  

3) Specific economic, legal, social, 

technological, or other considerations, including 

considerations for the provision of employment 

opportunities for highly trained workers, make 

infeasible the mitigation measures or alternatives 

identified in the [EIR].332 

It is through CEQA’s findings that public 

decision-makers inform the public of their 

attitude and biases regarding the protection of 

the environment.333 As the California Supreme 

Court has repeatedly stated:  

If CEQA is scrupulously followed, the public 

will know the basis on which its responsible 
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officials either approve or reject environmentally 

significant action, and the public, being duly 

informed, can respond accordingly to action 

with which it disagrees.334  

CEQA’s mandatory findings must be made by 

the lead agency and by all responsible agencies 

that have authority over a proposed project.335 

These mandatory findings must be made by the 

public agency’s decision-making body and 

cannot be delegated to staff or an administrative 

tribunal within the public agency.336 

When mitigation measures or alternatives to the 

proposed project are not incorporated into the 

project because the public agency has 

determined that these measures and alternatives 

are infeasible, the findings must reveal the 

agency’s reasons for reaching that conclusion. 

Conclusory statements not supported by 

substantial evidence are inadequate.337

10.2.1 Mitigation Reporting or Monitoring Program
When a public agency makes the finding that 

“changes or alterations” have been incorporated 

into the project that “mitigate or avoid” the 

significant environmental effects identified in 

the certified FEIR, the public agency (both lead 

and responsible agencies) must adopt a 

“reporting or monitoring program” designed to 

“ensure compliance during project 

implementation.”338 (This requirement also 

applies when a public agency is adopting a 

mitigated negative declaration.)339  

An adopted mitigation measure or alternative is 

useless if it is not enforceable. The mitigation 

monitoring program is a method of ensuring that 

public agencies have either incorporated the 

mitigation measures into the project or have 

made them a condition of the project’s 

approval.340 

Adopted mitigation measures must be “fully 

enforceable through permit conditions, 

agreements, or other measures. Conditions of 

project approval may be set forth in referenced 

documents which address required mitigation 

measures or, in the case of the adoption of a 

plan, policy, regulation, or other public project, 

by incorporating the mitigation measures into 

the plan, policy, regulation, or project design.”341 

The lead agency’s mitigation monitoring and 

reporting program does not have to be circulated 

for public review and comment with the 

DEIR.342 

What To Do  

Make the decision-makers aware of any errors or 

omissions in the final documents, especially in 

the description of the mitigation measures.  

Review the following documents if the lead 

agency makes them available prior to the public 

hearing or at the public hearing for the approval 

of the project: 

• Mandatory CEQA findings; modifications of 

the project.  

• The mitigation monitoring and reporting and 

program;  

• The resolution, ordinance, or decision 

document approving or carrying out the project 

with the attached conditions for approval. 

The mitigation measures that are determined to 

be feasible should be included in the mitigation 

monitoring and reporting document. 

Furthermore, these feasible mitigation measures 

should appear either as conditions of approval or 

as modifications of the project. 

Any omission among these documents and, 

should be pointed out either in writing, if the 
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documents have been made available to the 

public prior to the public hearing on the 

proposed project or actions, or orally at the 

public hearing if there has been insufficient time 

to prepare written comments.

10.3 Statement of Overriding Considerations
When a lead agency or responsible agency 

determines that “[s]pecific economic, legal, 

social, technological, or other considerations 

makes infeasible an identified mitigation 

measure or alternative,” but the agency believes 

that specific benefits of the project outweigh 

these effects, the lead agency must make a 

“statement of overriding considerations.”343 

Usually this statement is included in the 

agency’s findings at the time of project 

approval. Like the other findings, the statement 

of overriding considerations must be based on 

substantial evidence in the entire record.344 The 

agency’s findings must reveal its reasons for 

reaching its conclusion; conclusory statements 

are inadequate.345 

Great deference will be given to a public 

agency’s rationale for adopting a statement of 

overriding considerations, as the Court of 

Appeal acknowledges:  

An agency’s decision that the specific 

benefits a project offers outweigh any 

environmental effects that cannot feasibly be 

mitigated, while subject to review for abuse 

of discretion, lies at the core of the lead 

agency’s discretionary responsibility under 

CEQA and is, for that reason, not lightly to 

be overturned.346 

This required statement of overriding 

considerations offers a proper basis for 

approving a project despite the existence of 

unmitigated environmental effects, only when 

the measures necessary to mitigate or avoid 

those effects have properly been found to be 

infeasible.347



 © 2017 PLANNING AND CONSERVATION LEAGUE                                                                  71  
 

Chapter Eleven 

Project Approval and Notice of Determination 

 

Chapter Eleven - Project Approval and Notice of Determination .............................................................. 72 

11.1 Project Approval ............................................................................................................................. 72 

11.2 Notice of Determination ................................................................................................................. 72 

 



 © 2017 PLANNING AND CONSERVATION LEAGUE                                                                  72  
 

Chapter Eleven - Project Approval and Notice of 

Determination 

11.1 Project Approval
Once the lead agency has certified the FEIR and 

made the required findings, it is now able to 

approve the proposed project.  

The California Supreme Court emphasized the 

discretion inherent in this process:  

The wisdom of approving . . . any 

development project, a delicate task which 

requires a balancing of interests, is 

necessarily left to the sound discretion of 

the local officials and their constituents 

who are responsible for such decisions. The 

law as we interpret and apply it simply 

requires that those decisions be informed 

and therefore, balanced.348  

The discretion to approve or deny the project 

rests with the lead and responsible agencies; 

CEQA cannot command a certain decision.349

11.2 Notice of Determination
After a lead agency approves or decides to carry 

out a project subject to CEQA, it must file a 

notice of determination (NOD).350 When the 

lead agency is a state public agency, the lead 

agency must file the NOD with the Governor’s 

Office of Planning and Research.351 If the lead 

agency is a local public agency, it must file the 

NOD within five working days with the county 

clerk in each county where the project is located.   

The NOD is required to contain the following 

information:  

• Identification, location, and common name of 

project; 

• Brief description of the project;  

• Date of approval;  

• Whether the project as approved will have a 

significant effect on the environment;  

• Statement that an EIR was prepared and 

certified;  

• Whether mitigation measures were made a 

condition of approval;  

• Whether CEQA’s mandatory findings were 

made;  

• Whether a statement of overriding 

considerations was adopted; and,  

• Address where a copy of the FEIR and record 

of project approval may be examined.  

For projects approved with an adopted negative 

declaration, the NOD must state that the project 

will not have a significant effect on the 

environment, that a negative declaration has 

been prepared, and the location where a copy of 

the negative declaration may be examined.352 

All members of the public who have filed a 

request for notice under Section 21092.2 of the 

Pubic Resources Code must receive a copy of 

the NOD.353 When the NOD is posted for public 

inspection, CEQA’s extremely short 30-day 

statute of limitations begins to run.354 If no NOD 

is filed or posted, CEQA’s 180-day statute of 

limitations applies.355 The statute of limitations 

is that period of time within which you may 

challenge a public agency’s decision.356
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Chapter Twelve - Legal Challenge and Judicial Review
CEQA specifically allows individuals and 

organizations to seek judicial review of the lead 

agency’s actions if they believe that a lead 

agency has failed to comply with one or more 

CEQA’s requirements.357 

12.1 Statute of limitations
As discussed previously, CEQA has an 

unusually short “statute of limitations;” that is, 

any lawsuit claiming that an agency’s decision 

to approve or undertake a project does not 

comply with requirements of CEQA must be 

filed very soon after the agency’s decision is 

made.358 The agency’s posting and filing of 

either a NOD or a NOE triggers the statute of 

limitations.359 The deadline is 30 days from the 

filing of an NOD, or 35 days in the case of an 

NOE. In other words, the period for challenging 

an agency’s decision under CEQA is very short. 

A legal challenge must be filed before the 

deadline or the right to challenge the agency 

action expires.360 

If the public agency files neither type of notice, 

either through a mistake or because it is 

completely unaware that a project is subject to 

CEQA, an individual or an organization has 180 

days to file a legal challenge.361 A CEQA 

challenge to a local land use decision concerning 

a subdivision approval must also comply with 

the procedural requirements and deadlines under 

the Subdivision Map Act.362 

What To Do   

Assume CEQA’s statute of limitations begins 

the day after a project is approved 

Thirty or 35 days goes by extremely fast. An 

individual or an organization who believes a 

public agency has failed to comply with CEQA 

must be prepared to act promptly if it wants to 

file a CEQA lawsuit.  A court is almost certain 

to throw out a legal challenge filed more than 30 

days after an NOD has been posted; and there 

are only limited defenses for not filing within 35 

days after the posting of an NOE. Whenever 

possible fundraising for a lawsuit, and getting 

legal representation, should occur before the 

agency acts. Project opponents need to be 

prepared in advance for a possible lawsuit.  

Individuals may request written notice of the 

filing of an NOD or NOE.  If this written request 

is made in a timely manner, the public agency 

must send the individual or the organization 

written notice within five days of the filing of 

the NOD or NOE. However, this personal 

written notice does not extend the statutory 

period for any of CEQA’s statutes of limitations.  

So, if an individual or an organization receives 

the written notice 10 days after the posting of the 

NOD, only 20 days remain for filing a challenge 

in court.  

 The best way to make sure you don’t miss the 

deadline is to know about the release of an NOD 

and NOE as soon as it occurs. Attend public 

meetings whenever an agency is going to make 

important CEQA decisions. Establish an alert 

network to get the word out fast. Monitor the 

applicable county clerk’s office and the State 

Clearinghouse (http://www.ceqanet.ca.gov/) to 

see if an NOD or an NOE has been filed on a 

project approval.  

If it appears that it may be possible to resolve a 

matter without extensive litigation, or there is 

for some reason not a final action on a project 

which will mean the project can now go 

forward, it may be possible to obtain an 

agreement with the agency and the applicant 

(who becomes the “real party” in litigation) to 
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“toll” the statute of limitations.  That means 

extend the time for filing.  For example, if a 

project has been approved by a City but also 

requires Coastal Commission approval, it may 

be possible for all parties to agree to avoid the 

cost of what may be an unnecessary filing of a 

suit if in fact the Coastal Commission denies the 

project.  However, legal assistance would be 

required to assure that the concerned parties 

execute a proper tolling agreement. 

In addition to CEQA’s very short Statute of 

Limitations, the statute contains a number of 

additional deadlines. Failure to comply with 

some of these deadlines can mean dismissal of 

your action. For example, the Petition for Writ 

of Mandate must be served on the agency and 

the California Attorney General within 10 days 

after the petition is filed and on the real party in 

interest (usually the project applicant) within 20 

days after the petition is filed. The party 

challenging the EIR (the Petitioner) must request 

a hearing date and provide notice of the hearing 

date within 90 days of filing the petition. It is 

useful to consult with an attorney so you do not 

miss any relevant deadlines.

12.2 Standing
Even when an individual or an organization has 

exhausted its administrative remedies (see 

Chapter 8, Section 8.5), it still must have 

“standing,” which is the right to bring a legal 

challenge.  In most situations a CEQA 

challenger is seeking to overturn a public 

agency’s action for failing to follow CEQA’s 

requirements.  The challenger normally files a 

petition for writ of mandate, which seeks an 

order from the court to direct the public agency 

to comply with CEQA.  To have the right to file 

a petition for writ of mandate requiring a public 

agency to comply with CEQA, an individual or 

organization must show a “clear, present, and 

beneficial right” to performance of the public 

agency’s duties under CEQA.   

In order to establish a beneficial interest, a 

“petitioner must demonstrate that he or she has 

some special interest to be served or some 

particular right to be preserved or protected 

through issuance of the writ.”363 In CEQA 

actions, the California courts have determined 

that petitioners have standing to procure 

enforcement of a public duty.364 The public 

agency has a public duty to comply with CEQA 

due to the public’s interest in protecting 

California’s environment.  Because of a lead or 

responsible agency’s inherent public duty to 

comply with CEQA, California courts have 

found that members of the public challenging 

public agency actions under CEQA do have 

standing, because the people of California have 

an interest “in having [the agency’s] public duty 

enforced.”365  

A person or organization filing a CEQA lawsuit 

must also register an objection to the project 

“orally or in writing . . . “during the public 

comment period provided by [CEQA] or prior to 

the close of the public hearing on the project” in 

order to have standing to bring the action.  

So in order to file a lawsuit challenging a public 

agency’s action under CEQA, the challenger 

must show a beneficial interest (i.e., 

enforcement of a public duty) and have objected 

to the project during the public review period or 

prior to the close of a required public hearing on 

the project.

12.3 Standard of Review
A public agency’s actions under CEQA are 

presumed to comply with the applicable law.366 

Although this means that members of the public 

who file a CEQA lawsuit generally face long 

odds, the character of the legal claim pursued 
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can substantially affect the manner in which the 

court reviews the case.  

The California Supreme Court very recently 

restated the reviewing court’s standard of review 

when considering a challenge to an agency’s 

decision after certifying an EIR. The high 

court’s statement is paraphrased below without 

citations: an agency may abuse its discretion 

under CEQA either by failing to proceed in the 

manner CEQA provides or by reaching factual 

conclusions unsupported by substantial 

evidence. Judicial review of these two types of 

error differs significantly: while we determine 

de novo whether the agency has employed the 

correct procedures, scrupulously enforcing all 

legislatively mandated CEQA requirements, we 

accord greater deference to the agency’s 

substantive factual conclusions. In reviewing for 

substantial evidence, the reviewing court may 

not set aside an agency’s approval of an EIR on 

the ground that an opposite conclusion would 

have been equally or more reasonable. On 

factual questions, our task is not to weigh 

conflicting evidence and determine who has the 

better argument.  

In evaluating an EIR for CEQA compliance, 

then, a reviewing court must adjust its scrutiny 

to the nature of the alleged defect, depending on 

whether the claim is predominantly one of 

improper procedure or a dispute over the facts. 

For example, where an agency failed to require 

an applicant to provide certain information 

mandated by CEQA and to include that 

information in its environmental analysis, we 

held the agency failed to proceed in the manner 

prescribed by CEQA.  In contrast, in a factual 

dispute over whether adverse effects have been 

mitigated or could be better mitigated, the 

agency’s conclusion would be reviewed only for 

substantial evidence. Thus, in “Laurel Heights 

I,” we rejected as a matter of law the agency’s 

contention that the EIR did not need to evaluate 

the impacts of the project’s foreseeable future 

uses because there had not yet been a formal 

decision on those uses, but upheld as supported 

by substantial evidence the agency’s finding that 

the project impacts described in the EIR were 

adequately mitigated.367 

This is the essence of CEQA’s substantial 

evidence standard of review upon which a public 

agency’s decision or EIR will be reviewed by 

the California courts.368 

Therefore, if the legal dispute turns on the 

evidence supporting a public agency’s 

determination or decision, the reviewing court 

will not reweigh the evidence, but instead will 

defer to the agency’s judgment. Unless there is 

no credible evidence to support the public 

agency’s decision, the court cannot second-

guess the agency’s decision. “[T]he mere 

presence of conflicting evidence in the 

administrative record does not invalidate” a 

public agency’s decision.369 “[A] court must 

resolve any factual issues in favor of the lead 

agency.”370  

However, reviewing courts owe no deference to 

public agencies if they have failed to follow or 

carry out the law. “Failing to proceed in the 

manner required by the law” is a matter of 

statutory interpretation that is subject to a court’s 

independent review.371  

(See the discussion regarding CEQA’s Fair 

Argument Standard in Section 5.3 of Chapter 5 

regarding the standard of review for legal 

challenges to an agency’s adoption of a negative 

declaration or mitigated negative declaration.)  

To read more about the extensive body of law on 

CEQA’s standard of review summarized above, 

seek out any of the publications listed in the 

Bibliography. 
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12.4 Preparation of the Administrative Record
When a person files a lawsuit against a public 

agency for failing to comply with CEQA in 

some manner, the challenger also must file 

within 10 business days a request with the 

agency requesting preparation of the 

administrative record.372 The challenger in the 

action is responsible for the cost of preparation 

of the record.  Because the reviewing court 

reviews the agency’s decision based upon the 

evidence in the administrative record, a record 

certified by the public agency is required.373 

Reviewing courts get very grumpy when there is 

an inadequate administrative record:  

When practicing appellate law, there are at least 

three immutable rules:  first, take great care to 

prepare a complete record; second, if it is not in 

the record, it did not happen; and third, when in 

doubt, refer back to rules one and two.374 

The administrative record in a CEQA challenge 

can include all the environmental review 

documents (e.g., negative declaration, mitigated 

negative declaration, DEIR, FEIR) including, 

but not limited to, the following: 

• All project application materials;  

• All staff reports;  

• Any transcript and minutes of public meetings 

and hearings;  

• All notices;  

• All written comments;  

• Mandated CEQA findings;  

• Resolutions of approval and conditions of 

approval; and,  

• [A]ny other written materials relevant to the . . 

. public agency’s compliance with [CEQA].375  

Alternatively, CEQA allows the challenger to 

elect to prepare the administrative record, 

subject to the review and approval of the public 

agency as to the record’s accuracy.376 Because 

the reviewing court reviews the agency’s 

decision based upon the evidence in the 

administrative record, the administrative record 

must be certified by the public agency.377 

Although the challenger may seek to reduce the 

size of the record it has to prepare, the public 

agency has the final word, as it must certify the 

accuracy and completeness of the record in a 

CEQA challenge.378 Sometimes, the public 

agency and the challengers’ attorneys may be 

able to agree to an alternative method of record 

preparation.379 

In a case involving a challenge to an EIR for a 

Wal-Mart anchored shopping center, the Court 

of Appeal granted a writ overturning a trial court 

order that excluded documents from the 

administrative record.  The court held that, 

although the requirement of an administrative 

record does not abrogate the attorney-client 

privilege or attorney work product doctrine, the 

“common-interest doctrine” does not protect 

communications between lead agency and 

applicant occurring prior to project approval.  

This doctrine applies only after the project has 

been approved.380 

A Court of Appeal reversed and remanded a trial 

court ruling which denied a respondent agency 

its costs for preparing a “supplemental record” 

needed because the petitioners’ proposed 

administrative record was incomplete despite the 

fact that the agency won the case in the lower 

court.  Where a petitioner elects to prepare 

administrative record, prevailing respondents 

may not recover for normal costs associated with 

assembling and certifying that record, but 

prevailing respondents may recover for costs for 
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preparing a supplemental record needed to make 

the overall record complete.381 

After dismissal of an action challenging a 

decision not to prepare an environmental impact 

report, the county could recover costs for 

preparation of the administrative record by 

retained counsel and paralegals.382 

What To Do   

Be prepared to pay for the cost of the production 

of the record.  

The challenger in a CEQA action is responsible 

for the cost of preparation of the record, which 

can range from a few hundred dollars to tens of 

thousands of dollars. The costs may include all 

necessary and reasonable charges for agency 

staff time spent in record compilation and 

preparation.  If the challenger has the capability 

of preparing the administrative record, some of 

the costs associated with record production can 

be saved.  The party preparing the record must 

strive to do so at a reasonable cost in light of the 

scope of the record.383 The challenger may 

recover as costs the amount it reasonably and 

necessarily incurred in preparing the record if it 

is the prevailing party in the proceeding.384 The 

size of the record and the cost of its production 

can appear daunting to an individual petitioner 

or community group. However, there is no 

getting around the need to prepare and file the 

record with the reviewing court.  No court will 

review any CEQA challenge without an 

administrative record certified by the public 

agency.

12.5 Judicial Remedies or Relief
Despite the court invalidating or “setting aside” 

the agency’s decision, a legal victory may not 

ultimately stop the project that is being 

challenged because under CEQA the court can 

only require the public agency to complete or 

correct its environmental review. Once the 

public agency corrects the errors identified in the 

lawsuit, the approval of the project remains 

within the discretion of the public decision-

makers and the agency may still continue with 

or approve the project.  

However, a legally adequate environmental 

review may lead to the imposition of mitigation 

measures or alternatives that improve the 

proposed action or project. Furthermore, 

exposing or validating the environmental 

consequences of a proposed project through 

judicial review may heighten the political risks 

to the decision-makers, who will have to re-

approve a project after complying with CEQA 

and a court’s order.385  

The relief authorized under CEQA is set forth in 

Section 21168.9 of the Public Resources Code. 

This section of CEQA, however, does not limit 

the court’s power to grant additional or other 

relief. Being a separate and co-equal branch of 

state government, a reviewing court may provide 

whatever relief it feels is appropriate.386 

CEQA authorizes the reviewing court to enter an 

order requiring “the public agency and any real 

parties in interest [i.e., project proponent, 

developer] [to] suspend any or all specific 

project activity or activities . . . that could result 

in an adverse change or alteration to the physical 

environment, until the public agency has taken 

any actions . . . to bring the . . . decision into 

compliance with [CEQA].”387 A Court of 

Appeal interpreted this provision to allow it to 

enjoin all activity that would change the physical 

environment pending the lead agency’s 

correction of its invalidated EIR.388  

Despite the authority to halt projects pending 

subsequent environmental review, the California 

courts have also exercised their inherent 

equitable powers to allow entire projects, certain 

existing activities, or certain agency actions to 
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proceed while the public agency corrects or 

amends its environmental review documents to 

comply with CEQA and the court’s order.389 

This authority to allow a project or specific 

activities to proceed also has been codified by 

the Legislature in Section 21168.9 of the Public 

Resources Code.  

Public agencies and project proponents will 

certainly argue that the Legislature’s 

amendments to Section 21168.9 were intended 

to encourage the reviewing court to limit its 

relief to only “those specific project activities in 

noncompliance with [CEQA].”390 Prevailing 

community groups or individuals may be faced 

with the frustrating reality that even though they 

have prevailed in their expensive and possibly 

community-polarizing lawsuit, the project or a 

portion of the project ultimately may be allowed 

to proceed despite the public agency’s initial 

failure to comply with CEQA. 

12.5.1 Award of Attorney’s Fees
The “private attorney general doctrine,” codified 

in Section 1021.5 of the Code of Civil 

Procedure, allows successful CEQA litigants to 

be awarded their attorney’s fees if their legal 

victory protects an important public right or 

confers a significant benefit on the public or a 

large group of people.  Whether fees and costs 

should be awarded and the amount of the award 

are left generally to the discretion of the court, 

but inadequate awards have been reversed.391  

In addition, successful CEQA litigants may not 

be awarded their attorney’s fees if they have a 

personal financial stake in the outcome of the 

litigation (i.e., a business competitor to a project 

proponent) or if the prevailing party or its 

attorney failed to serve the Attorney General’s 

Office with a copy of the lawsuit, as required by 

Section 21167.7 of the Public Resources 

Code.392

12.5.2 SLAPP suits
Often individuals and community groups 

participating in the CEQA process are concerned 

that the project proponent or an aggressive 

public agency will file a retaliatory lawsuit 

against them.  These retaliatory lawsuits have 

become known as SLAPP suits (“Strategic 

Lawsuits Against Public Participation”). Classic 

allegations in SLAPP suits include defamation 

(i.e., slander or libel), various business and 

economic injury claims, nuisance, and emotional 

distress. This type of lawsuit is intended to 

frighten opponents of proposed projects so they 

will not exercise their right to seek 

administrative or judicial relief for a public 

agency’s alleged violations of law, or to “punish 

those who have done so.”393  

The Legislature has specifically protected the 

public from SLAPP suits by including the 

following language into Section 425.16 of the 

Code of Civil Procedure:  

A cause of action against a person arising from 

any act of that person in furtherance of the 

person’s right of petition or free speech under 

the [U.S.] or California Constitution in 

connection with a public issue shall be subject to 

a special motion to strike, unless the court 

determines that the plaintiff has established that 

there is a probability that the plaintiff will 

prevail on the claim.394 

An act “in furtherance of a person’s 

constitutional rights” has been defined by the 

Legislature to include:  

[A]ny written or oral statement or writing made 

before a legislative, executive, or judicial 

proceeding, or any other official proceeding 

authorized by law; any written or oral statement 

or writing made in connection with an issue 

under consideration or review by a legislative, 

executive, or judicial body; or any written or 
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oral statement or writing made in a place open to 

the public or a public forum in connection with 

an issue of public interest.395  

Since CEQA encourages public participation 

and comment, written and oral comments on or 

criticism of the adequacy of a public agency’s 

environmental documents are entitled to 

absolute immunity and are not the proper subject 

of claims alleging defamation.396  

In defending against a SLAPP suit, the person or 

group bringing the CEQA challenge has the 

initial burden of proof to demonstrate that the 

action was brought to chill the person or group’s 

constitutional rights.  However, once a CEQA 

challenger successfully defends against a 

SLAPP suit by striking the allegation under 

Section 425.16 of the Code of Civil Procedure, 

he or she is entitled to attorney’s fees and 

costs.397 
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Chapter Thirteen – CEQA Legislative Update 

 
SB 375 

 SB 375 was enacted in 2008 in an attempt to reduce GHG emissions from vehicles through 

coordinated transportation and land use planning.  The law allows certain projects to proceed with 

streamlined CEQA review so long as the projects meet GHG reduction requirements.  Under SB 375, 

metropolitan planning organizations (MPOs) are required to add a Sustainable Communities Strategy 

(SCS) section to their Regional Transportation Plans (RTPs).  The SCS should set forth a plan for future 

development that will reduce GHG from vehicles to the reduction targets set by the California Air 

Resources Board.  If this is infeasible, the MPO must create an Alternative Planning Strategy (APS).  The 

Air Resources Board reviews all plans for compliance with the regional reduction targets, although this 

review is limited to either acceptance or rejection.   

The SCS/APS does not act as a new plan that would supersede a local General Plan or other 

planning policies.  Rather, they work as baselines for determining if a project is eligible for the CEQA 

benefits listed below.  Non-compliance with the SCS/APS merely disqualifies a project from the 

streamlining benefits.   

In order to qualify for SB 375 CEQA streamlining, projects must meet two thresholds.  First, the 

project must be either a Transit Priority Projects (TPP) or a Mixed-Use Residential Projects (MURP).   

Second, the project must be consistent with the SCS or APS.  MURPs are projects that consist of at least 

75% residential, based upon total building square footage.  TPPs are projects in which at least 50% of the 

total building square footage is for residential use or where 26-50% of the total building square footage is 

nonresidential, the minimum net density is 20 du/acre, and the project is within .5 miles of a major transit 

stop or high-quality transit corridor included in the regional plan. 

 If a project qualifies, there are three categories of benefits.  First, for MURPs which are 

consistent with their SCS/APS, the environmental documents are not required to include discussion of 1) 

growth inducing impacts, 2) impacts from car and light‐duty truck trips on GHG emissions or the regional 

transportation network, and 3) reduced density alternatives to projects.  Second, TPPs which are 

consistent with the SCS/APS are subject to the same benefits as above as well as: 

 

 Option to review under a “Sustainable Communities Environmental Assessment.” 

 An Initial Study is prepared identifying significant or potentially significant impacts. 

 Where the lead agency determines that cumulative impacts have been addressed and 

mitigated in SCS/APS, they will not be “considerable.” 

 Off-site alternatives do not need to be addressed. 

 A deferential standard of review is applied.    

 

Finally, SB 375 also fully exempts from CEQA the following Sustainable Communities Projects: 

 

 Everything for Transit Priority Project PLUS: 

 Served by existing utilities 

 Does not contain wetlands or riparian areas 
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 Does not have significant value as a wildlife habitat and does not harm any protected 

species 

 Not on the Cortese List 

 Not on developed open space 

 No impacts to historic resources 

 No risks from hazardous substances 

 No wildfire, seismic, flood, public health risk 

 15% more energy‐efficient than CA requirements and 25% more water‐efficient than 

average for community 

 No more than 8 acres 

 No more than 200 units 

 No building greater than 75,000 square feet 

 No net loss of affordable housing 

 Compatible with surrounding industrial uses 

 Within ½‐mile of rail/ferry or ¼‐mile of high‐quality bus line 

 Meets minimum affordable housing requirements as prescribed in SB 375 OR in-lieu fee 

paid OR 5 acres of open space per 1,000 residents provided 

 

In 2010, the Air Resources Board adopted emission reduction targets for 2020 and 2035.  The 

new targets call for a percent reduction in per-capita emissions based on location: 

 

 The San Diego Area: 7 percent and 13 percent 

 Sacramento Region: 7 percent and 16 percent 

 Bay Area Region: 7 percent and 15 percent 

 Southern California: 8 percent and 13 percent, with the 2035 target conditioned on discussions 

with the MPO 

 San Joaquin Valley (includes eight planning organizations): placeholder of 5 percent and 10 

percent, to be revisited in 2012 

 Targets for the remaining six Metropolitan Planning Organizations—the Monterey Bay, Butte, 

San Luis Obispo, Santa Barbara, Shasta and Tahoe Basin regions—generally match or improve 

upon their current plans for 2020 and 2035. 

 

There have not yet been any studies regarding the actual impacts of SB 375; however many have 

predicted certain consequences that will result if SB 375 is properly implemented.   

The Urban Land Institute (ULI) predicts that the bill could make development more certain by 

giving developers a clear idea of what types of development will be approved.  This will ultimately guide 

more development in the direction of sustainable communities designed around increased public 

transportation with the goal of decreasing the use of fossil fuels and the emission of GHG.  ULI also 

expects SB 375 to allow for more individualized plans due to the bill’s approach to regional planning.  

Rather than having a large, regional plan, local planning organizations will work with the ARB to make 

the SCS/APS locality-specific.  This, according to ULI, will allow more local governments and 

developers to comply as the plans will be created with the unique needs of the individual communities in 

mind, rather than a necessarily vague regional plan that encompasses many different communities with 

varying needs. 

 The NRDC predicts that SB 375 will create a more effective CEQA process for reviewing local 

government decisions regarding the changes in regional transportation plans.  The bill only provides 
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CEQA streamlining benefits for projects consistent with SCS/APS that are consistent with the ARB’s 

regional targets.  For example, projects that qualify would not have to consider the impacts of passenger 

vehicle trips on GHG emissions, project-specific or cumulative impacts on the regional transportation 

network or growth-inducing impacts.  Allowing projects to avoid considering these impacts avoids 

duplicative review, as they will have been considered in the regional plans.  The NRDC also believes that 

this streamlined process will prevent a local government from rejecting a plan that would reduce 

emissions under the bill simply because it lists certain emissions already accounted for in other EIRs.   

 The NRDC also believes the transit priority CEQA exemption will be beneficial by safeguarding 

against projects that would have an adverse effect on the environment.  The list of criteria for qualifying 

projects is long, ensuring that only projects that will truly abide by the SCS/APS are approved.  The 

benefits of the bill for TPPs include: there is no longer a 5 year EIR requirement, it applies to larger 

projects than the previous in-fill exemption, and the exemption allows projects to be located along 

transportation corridors rather than merely near a transit stop.  Additionally, any TPP project seeking 

exemption under the bill can only be approved at a public hearing, allowing for more public participation 

in the planning process. 

 As for the Sustainable Communities exemption, the NRDC believes that this is a better process 

than the mitigated negative declaration.  Although both only apply to projects that have reduced or 

mitigated adverse effects to the point of insignificance, the new Sustainable Communities exemption has 

a longer public comment period, requires a public hearing, allows for a maximum $500 appeal fee, and 

includes heightened standard of review (substantial evidence).  The heightened evidentiary standard will 

hold those seeking exemptions to the same level of review as those seeking review of their EIR.  

However, project opponents will also be subject to this heightened evidentiary standard.   

 Under SB 375, traffic can be made a matter of legislative policy rather than a project-specific 

consideration.  This will aid development because traffic is often the most contentiously litigated aspect 

of a project.  Under the bill, according to the NRDC, local governments can set traffic policies that would 

allow compliant projects to move forward without additional traffic mitigation under CEQA. 

 Overall, there does not appear to be significant negative backlash against the bill.  Reviews of its 

effects generally focus on its benefits, rather than any shortcomings.  The only qualification is that the 

effectiveness of the bill in bringing about the benefits heralded by these reviews is conditioned on local 

governments and regional planning organizations properly implementing the new laws and policies.  

There are significant questions and concerns about whether this is, in fact, happening, particularly in 

certain parts of the state. 

 

URBAN INFILL PROJECTS - SB 226 

 Following the lead of SB 375, SB 226 authorizes limited CEQA review for certain urban infill 

projects, creates a CEQA exemption for rooftop and parking lot solar energy projects, and determines that 

GHG emissions do not disqualify a project from a categorical exemption (so long as the project complies 

with other requirements).   
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 The bill broadens the definition of “in-fill project”.  Now, projects eligible for the infill 

streamlining are those that (a) consist of one or a combination of the following uses: residential, 

retail/commercial (where no more than one-half of the project area is used for parking), transit station, 

school and public office building; and (b) are located within an urban area, and are either on a site that has 

been previously developed, or on a vacant site where at least 75 percent of the perimeter of the site 

adjoins (or are separated only by an improved public right-of-way from) parcels that are developed with 

qualified urban uses.  The streamlining is contingent on the Governor’s Office of Planning and Research 

(OPR) developing implementation guidelines with statewide standards for infill projects. 

 On June 25, 2012, OPR presented its final draft of these guidelines (CEQA Guidelines Section 

15183.3).  The guidelines state that, in order to be eligible for the streamlining, an infill project must:  

(1) Be located in an urban area on a site that either has been previously developed or that 

adjoins existing qualified urban uses on at least seventy-five percent of the site’s perimeter;  

(2) Satisfy the performance standards provided in Appendix M; and 

(3) Be consistent with the general use designation, density, building intensity, and 

applicable policies specified for the project area in either a sustainable communities strategy or an 

alternative planning strategy.  

(A) Where an infill project is proposed within the boundaries of a metropolitan 

planning organization for which a sustainable communities strategy or an alternative 

planning strategy will be, but is not yet in effect, a residential infill project must have a 

density of at least 20 units per acre, and a retail or commercial infill project must have a 

floor area ratio of at least 0.75. 

(B) Where an infill project is proposed outside of the boundaries of a 

metropolitan planning organization, the infill project must meet the definition of a small 

walkable community project.  

If the infill project meets these criteria, it is eligible for the streamlined CEQA process.  The 

streamlining would range from making the effects of a project exempt from CEQA review to requiring 

the preparation of a narrower, project-specific environmental review document.  The streamlined process 

will apply to an eligible project if: 

1) A significant effect of the project was already addressed in a prior EIR for a planning 

level decision.  This effect need not be analyzed again, even is significant. 

2) Uniformly applicable development policies or standards can be applied to an effect, 

regardless of whether it was addressed in a prior EIR, and these standards would 

substantially mitigate the effect. 

The streamlined CEQA process limits review to those effects that were not addressed in a prior, 

larger scale EIR.  Similar to these decisions under SB 375, the standard of review is substantial evidence.  

An effect will not be subject to additional review if a uniformly applicable development policy or 

standard that has been adopted by the local government applies and there is substantial evidence that the 

policies and standards substantially mitigate the effect.  If the effect was not addressed in a prior EIR or 
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the standards would not sufficiently mitigate the effect an EIR will need to be prepared to address the 

effect.  However, the EIR need not consider alternative locations or densities. 

 The concerns surrounding this bill are the same as those surrounding SB 375, as this bill simply 

expands the types of projects eligible for CEQA streamlining.  Whether it is actually delivering 

significant benefits is still a subject of debate. 

 

AB 900 / SB 743 

 AB 900 creates CEQA streamlining for projects deemed “leadership projects” in an effort to 

improve the job market.  In order to qualify as a “leadership project”, a project must be an infill project 

for residential, retail, commercial, sports, cultural, entertainment, or recreational use that is certified 

LEED silver or better and is consistent with any SCS/APS for GHG reduction.  

Other eligible projects are clean, renewable wind or solar energy projects and clean 

manufacturing projects that manufacture products, equipment, or components used for renewable energy 

generation, energy efficiency, or clean alternative fuel vehicles. 

 Projects seeking to qualify for the streamlined CEQA process must be certified by the Governor, 

notify the lead agency, and submit a DEIR for public comment. To be certified, a project must result in at 

least $100 million invested in California, create high-wage, high-skill jobs paying at least prevailing 

wage, and not result in any net additional GHG emissions.  The project applicant must also agree to any 

required mitigation measures, to pay for any court challenges, and to pay for the preparation of the 

administrative record.  If the Governor approves, he must submit the project to the Joint Legislative 

Budget Committee, which then has 30 days to approve or disapprove the project. 

 Originally, the streamlining process consisted of requiring any challenge to these projects to be 

filed directly with the Court of Appeals and be concluded within 180 days.  However, in 2013 this was 

deemed unconstitutional as it infringed on the rights of the lower courts and the Supreme Court to hear 

the cases.  That requirement was then removed by the Legislature in SB 743.  

 SB 743 requires challenges be decided within 270 days, including any appeals.  AB 900 attempts 

to speed the review process by mandating the electronic posting of the administrative record as it is 

created, which some predict could save months of time if the decision is challenged.  Also, AB 900 

required a project seeking expedited judicial review to obtain a certified environmental impact report by 

June 1, 2014, but under SB 743 this deadline is extended until January 1, 2016.  

SB 743 also removes automobile delay – typically measured by traffic level of service (LOS) – as 

a significant environmental impact, and directs the selection of a new measurement that better addresses 

the state's goals on climate change and transportation.  Since 2014, the Governor's Office of Planning and 

Research (OPR) has recommended that vehicle-miles traveled (VMT) replace LOS as the primary 

measure of transportation impacts. 
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Appendix A: Glossary of Terms 
 

CATEGORICAL EXEMPTION means an exemption from CEQA for a class of projects based on a 

finding by the Secretary of the California Resources Agency that the class of projects does not have a 

significant effect on the environment. (CEQA Guidelines, § 15345.)  

CEQA GUIDELINES are prescribed by the Secretary of the California Resources Agency. They are to 

be followed by and binding upon all state and local public agencies in California. (CEQA Guidelines, § 

15000; see Pub. Resources Code, § 21082.) The CEQA Guidelines can be found in title 14 of the 

California Code of Regulations commencing with Section 15000.  

CERTIFIED REGULATORY PROGRAMS are those state agency regulatory programs that have been 

certified by the Secretary of the California Resources Agency (pursuant to Section 21080.5 of the Public 

Resources Code) as being exempt from the requirements for preparing EIRs, negative declarations, and 

initial studies. Nonetheless, these state agencies must still comply with all other CEQA policies and 

requirements that require significant environmental effects on the environment to be mitigated or avoided 

where feasible. (CEQA Guidelines, § 15250.)  

DISCRETIONARY PROJECT means a project which requires the exercise of judgment or deliberation 

when the public agency decides to approve or disapprove a particular activity. (CEQA Guidelines, § 

15357.)  

ENVIRONMENTAL IMPACT REPORT (EIR) means a detailed statement describing and analyzing 

the significant environmental effects of a project and discussing ways to mitigate or avoid effects. (Public 

Resources Code, § 21061; CEQA Guidelines, § 15362.)  

FAIR ARGUMENT STANDARD requires the lead agency, when it is presented with a fair argument 

that a project may have a significant effect on the environment, to prepare an EIR even though it may be 

presented with other substantial evidence that the project will not have significant effect on the 

environment. (CEQA Guidelines, § 15064, subd. (g).)  Whether a fair argument can be made is to be 

determined by examining the entire administrative record. (CEQA Guidelines, § 15384, subd. (a).)  

FUNCTIONAL EQUIVALENT DOCUMENT is the document used as a substitute for an EIR or 

negative declaration in a certified regulatory program.  

GOVERNOR’S OFFICE OF PLANNING & RESEARCH (OPR) shall review the CEQA Guidelines 

and make recommendations for changes to the Secretary of the California Resources Agency. OPR shall 

receive and evaluate proposals for adoption, amendment, or repeal of categorical exemptions and shall 

make recommendations to the Secretary of Resources. OPR shall provide assistance to any lead agency or 

project applicant that requests help in identifying responsible agencies. OPR shall ensure responsible 

agencies provide necessary information to lead agencies. OPR shall resolve any dispute over the 

designation of a lead agency for a project. OPR receives and files all state lead and responsible agency 

notices of completion, determination, and exemption. (CEQA Guidelines, § 15023.)  

INITIAL STUDY means a preliminary analysis prepared by the lead agency to determine whether an 

EIR or negative declaration must be prepared or to identify the significant environmental effects to be 
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analyzed in an EIR. (Public Resources Code, § 21080, subd. (c)(2); CEQA Guidelines, § 15365; see also 

CEQA Guidelines, Appendix G.)  

LEAD AGENCY means the public agency which has the principal responsibility for carrying out or 

approving a project which may have a significant effect upon the environment. (Public Resources Code, § 

21067.) The lead agency will decide whether an EIR or negative declaration will be required for the 

project. (CEQA Guidelines, § 15367.)  

MASTER ENVIRONMENTAL IMPACT REPORT (MEIR) when prepared and certified, may allow 

for limited environmental review of all subsequent projects that were described in the MEIR. (Public 

Resources Code, § 21157.1.)  

MINISTERIAL DECISION describes a governmental decision or action involving little or no personal 

judgment by the public official as to the wisdom or manner of carrying out the project. A ministerial 

decision involves only the use of fixed standards or objective measures. (CEQA Guidelines, § 15369.)  

MITIGATED NEGATIVE DECLARATION means a negative declaration prepared for a project when 

the initial study has identified potentially significant effects on the environment, but (1) revisions in the 

project plans or proposals made by, or agreed to by, the applicant before the proposed negative 

declaration and initial study are released for public review would avoid the effects or mitigate the effects 

to a point where clearly no significant effect on the environment would occur, and (2) there is no 

substantial evidence in light of the whole record before the public agency that the project as revised, may 

have a significant effect on the environment. (Public Resources Code, § 21064.5.)  

NEGATIVE DECLARATION means a written statement, prepared by the lead agency, briefly 

describing the reasons that a proposed project will not have a significant effect on the environment and, 

therefore, does not require the preparation of an EIR. (Public Resources Code, § 21064; CEQA 

Guidelines, § 15371.)  

NOTICE OF DETERMINATION (NOD) means a brief notice which is filed by a public agency after it 

approves or determines to carry out a project which is subject to CEQA. (CEQA Guidelines § 15373; see 

also Public Resources Code, §§ 21108, subd. (a), 21152, subd. (a).)  

NOTICE OF EXEMPTION (NOE) means a brief notice which may be failed by either a public agency 

or a project applicant after the public agency has determined that the activity is exempt from CEQA. 

(CEQA Guidelines, § 15374, see also Pub. Resources Code, §§ 21108, subd. (b), 21152, subd. (b).)  

NOTICE OF PREPARATION (NOP) means a brief notice sent by a lead agency to notify the 

responsible agencies, trustee agencies, and involved federal agencies that the lead agency plans to prepare 

an EIR for a project. (CEQA Guidelines, § 15375.)  

PROJECT means an activity which may cause either a direct physical change in the environment, or a 

reasonably foreseeable indirect change in the environment. (Public Resources Code, § 21065.) The term 

“project” means the whole of an action that is being approved and that may be subject to several 

discretionary approvals by public agencies. The term “project” does not mean each separate governmental 

approval. (CEQA Guidelines, § 15378.)  
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PUBLIC AGENCY includes any state agency, board, or commission, any county, city and county, city, 

regional agency, public district, redevelopment agency, or other political subdivision. (Public Resources 

Code, § 21063.)  This term does not include agencies of the federal government. (CEQA Guidelines, § 

15381.)  

SCOPING is a method of early public agency consultation that helps bring parties together to resolve 

concerns of affected federal, state and local agencies, the proponent of the project or action, and interested 

members of the public.  

STATE CLEARINGHOUSE is the state agency within the Governor’s Office of Planning and Research 

(located at 1400 10th Street, Sacramento, California 95814) where all draft EIRs and negative 

declarations to be reviewed by state agencies are to be submitted. (CEQA Guidelines, §§ 15023, subd. (c), 

15105, 15205.) Copies of the notices of public review periods for negative declarations and EIRs for state 

agencies are filed with the State Clearinghouse.  (CEQA Guidelines, §§ 15073, subd. (b), 15085, subd. 

(d).)  

STATEMENT OF OVERRIDING CONSIDERATIONS is the written statement of the public agency 

that allows the occurrence of significant adverse environmental effects identified in the final EIR because 

the benefits of the proposed project outweigh the unavoidable adverse environmental effects.  (CEQA 

Guidelines, § 15093.)  The statement of overriding considerations is the mandatory finding made by the 

public agency prior to approving a project that “[s]pecific economic, legal, social, technological, or other 

considerations, including considerations for the provision of employment opportunities for highly trained 

workers, make infeasible the mitigation measures or alternatives identified in the [EIR].” (Public 

Resources Code, § 21081, subd. (a)(3), (b).)  

SUBSEQUENT ENVIRONMENTAL IMPACT REPORT is an EIR prepared after the certification of 

a previous EIR for a project where the lead agency has determined either:  

1)  substantial changes are proposed in the project which will require major revisions of the previous EIR 

due to the involvement of new significant environmental effects or a substantial increase in the severity of 

previously identified significant effects;   

2)  substantial changes have occurred with respect to the circumstances under which the project is 

undertaken which will require revisions of the previous EIR due to the involvement of new significant 

environmental effects or a substantial increase in the severity of previously identified significant effects; 

or   

3)  new information of substantial importance, which was not known and could not have been known 

with the exercise of reasonable diligence at the time the previous EIR was certified as complete which 

shows any of the following:   

a)  the project will have one or more significant effects not discussed in the previous EIR;   

b)  significant effects previously examined will be substantially more severe than shown in the previous 

EIR;   
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c)  mitigation measures or alternatives previously found not to be feasible would in fact be feasible, and 

would substantially reduce one or more   

significant effects on the environment, but the project proponents decline  

to adopt mitigation measure or alternative; or,  

d)  mitigation measures or alternatives which are considerably different from those analyzed in the 

previous EIR would substantially reduce one more significant effects on the environment, but the project 

proponents decline to adopt the mitigation measure or alternative.  

(CEQA Guidelines, § 15162.)  

SUBSTANTIAL EVIDENCE shall include facts, reasonable assumptions predicated upon facts, and 

expert opinion supported by facts. (Public Resources Code, § 21080, subd. (c).) The term “substantial 

evidence” means enough relevant information and reasonable inferences from this information that a fair 

argument can be made to support a conclusion, even though other conclusions might also be reached. 

(CEQA Guidelines, § 15384.)  

SUPPLEMENTAL EIR OR SUPPLEMENT TO AN EIR augments a previously certified EIR to the 

extent necessary when only minor additions or changes would be necessary to make the previous EIR 

legally adequate. In contrast, a “subsequent EIR” is a complete EIR. (CEQA Guidelines, § 15163.)  

TIERING refers to the coverage of general matters in broader EIRs (such as on general plans or policy 

statements) with subsequent narrower EIRs or ultimately site-specific EIRs. The “second tiered” narrow 

or site-specific EIR incorporates by reference the general discussions from the former broader EIR and 

concentrates solely on the issues specific to the project or site specific activity under review. (Pub. 

Resources Code, § 21093; CEQA Guidelines, § 15385.)  

TRUSTEE AGENCY means a state agency which has jurisdiction by law over natural resources which 

are held in trust of the people if the State of California. State trustee agencies include:  

a)  The California Department of Fish and Game with regard to the fish and wildlife  of the state, to 

designate rare or endangered native plants, and to game refuges, ecological reserves, and other areas 

administered by the department;  

b)  The State Lands Commission with regard to state owned “sovereign” lands such as the beds of 

navigable waters and state school lands;  

c)  The Department of Parks and Recreation with regard to units of the State Park System; and,  

d)  The University of California with regard to sites within the Natural Land and Water Reserves 

Systems.  (CEQA Guidelines, § 15386.)
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The following are resources that are available to the public for further help and information about the 

California Environmental Quality Act (CEQA) and other environmental laws.  

State Clearinghouse/Governor’s Office of Planning and Research (OPR)  

For questions about CEQA, CEQA Guidelines, a specific EIR, or whether a state or a local agency has 

filed a notice of preparation (NOP), notice of completion (NOC), or a notice of determination (NOD), you 

should feel free to call the State Clearinghouse within the OPR at (916) 445-0613. (Remember: Local 

public agencies must file notices with the county clerk’s office in each affected county where the project 

is located. However, if a state responsible or trustee agency is involved, usually OPR gets the notices, 

too.) If you are calling about a specific EIR or project, providing the State Clearinghouse number (which 

is usually on the front cover of the DEIR, initial study, or negative declaration), will expedite the call. 

However, if you only know the name of the project, title of the EIR, or the lead agency (e.g., Caltrans, 

City of Pacific Grove), the very helpful people at the State Clearinghouse will probably be able to provide 

you with the information you need.  

You may also write to either OPR or the California Resources Agency if you have questions about CEQA 

or the CEQA Guidelines: 

Governor’s Office of Planning and Research  State 

Clearinghouse  

 P.O. Box 3044  

 Sacramento, CA 95812-3044  

 

Secretary of Resources   

California Resources Agency   

1400 Tenth Street  

Sacramento, CA 95814 

  

You can also find CEQA and the CEQA Guidelines online at 

http://resources.ca.gov/ceqa/docs/2016_CEQA_Statutes_and_Guidelines.pdf 

 

The Consulting Engineers and Land Surveyors of California (CELSOC), as well as the Association of 

Environmental Professionals, prepare a very handy soft bound pamphlet that contains CEQA and the 

CEQA Guidelines.  Both publications are updated annually with recent changes to the statute and 

Guidelines.  You can order the CELSOC publication online at www.acec-ca.org or by calling 916-441-

7991.  The AEP publication can be ordered at www.califaep.org or by calling (760) 340-4499. 

 

Additional online resources/environmental gateway pages:  

Planning and Conservation League: http://www.pcl.org/  

Planning and Conservation League Foundation: http://www.pclfoundation.org/  

National Wildlife Federation: http://www.nwf.org/  

http://www.acec-ca.org/
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U.S. Fish and Wildlife Service: http://www.fws.gov/  

California Resources Agency: http://resources.ca.gov/  

California Department of Fish and Wildlife: https://www.wildlife.ca.gov/ 

California Natural Diversity Database: http:/www.dfg.ca.gov/bdb/html/cnddb.html  

Information Center for the Environment (UC Davis): http://ice.ucdavis.edu/  

Intergovernmental Panel on Climate Change: http://www.ipcc.ch/  

U.S. EPA Climate Change: http://www.epa.gov/climatechange/  

Center for Climate and Energy Solutions: http://www.pewclimate.org/  

California Climate Change Portal: http://www.climatechange.ca.gov/index.html  

California Climate Action Team and Climate Change Initiative: 

http://www.climatechange.ca.gov/climate_action_team/index.html 

California Air Resources Climate Change: http://www.arb.ca.gov/cc/cc.htm  

CEQAnet database: http://www.ceqanet.ca.gov/  

 

Publications about CEQA  

Guide to the California Environmental Quality Act  

By Tina A. Thomas, James G. Moose, and Whitman F. Manley  

(2006 [Eleventh] edition Solano Press) Single soft bound volume.  

This is a very complete review of CEQA and includes a listing of the major CEQA cases, and useful 

index to topics covered in this book.  To order, call Solano Press at (800) 931-9373. Solano press is also 

on the Internet at: http://www.solano.com Email address: spbooks@solano.com.  

 

Practice Under the California Environmental Quality Act  

By Stephen Kostka and Michael Zischke 2-volume loose leaf.  

This is also a very complete review of CEQA and includes the statute, Guidelines, and an index.  To 

order, call CEB at (800) 232-3444.  Order online: https://ceb.com/practice-under-the-california-

environmental-quality-act 
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The California Environmental Quality Act -On the Front Line of California’s Fight Against Global 

Warming  

By Siegel, Vespa & Nowicki (Center for Biological Diversity, September 2007) To download this report 

go to:  http://www.biologicaldiversity.org/swcbd/programs/policy/energy/CBD-CEQA-white-paper-10-

03-07.pdf  

 

Other Publications Referred to in Guide  

Everyday Heroes Protect the Air We Breathe, the Water We Drink, and the Natural Areas We Prize; 

Thirty Five Years of the California Environmental Quality Act  

By PCL, PCL Foundation and California League of Conservation Voters  

Everyday Heroes is a compilation of over 75 California Environmental Quality Act success stories written 

by a number of California’s environmental leaders.  You can download this report visiting: 

https://www.pcl.org/media/CEQA-Everyday-Heroes-full_report.pdf

http://www.biologicaldiversity.org/swcbd/programs/policy/energy/CBD-CEQA-white-paper-10-03-07.pdf
http://www.biologicaldiversity.org/swcbd/programs/policy/energy/CBD-CEQA-white-paper-10-03-07.pdf
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commitment to informing the public about how to CEQA can assure their participation in governmental 

decision-making that impacts the environment. 

Over the years, a number of attorney Board members have helped update the Guide.  Board member Jan 

Chatten-Brown and the firm of Chatten-Brown & Cartstens conducted the most recent update in 2016.  

That version is still in draft in order to allow input from other CEQA experts and Board members. 

After the Guide was first released, William Yeates conducted a number of training sessions on use of the 

Guide.  Since then, other board members and their firms have conducted many training sessions for 

community members around the State.  Specifically, attorneys at Chatten-Brown & Carstens and Shute 

Mihaly and Weinberger, as well as Kevin Johnson, have presented such program on numerous occasions.  
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Flow Chart.  
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Appendix D: End Notes 
                                                      

Chapter 1 
 
1 42 U.S.C. 4321-4347. 
2 Pub. Resources Code, § 21002. 
3 CEQA Guidelines, Appendix A, Note 
4 Laurel Heights Improvement Association of San Francisco, Inc. v. Regents of the University of California (“Laurel 

Heights I”) 47 Cal.3d 376, 392. 
5 Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural Association (1986) 42 Cal.3d 929, 936. 
6 Fall River Wild Trout Foundation v. County of Shasta (1999) 70 Cal.App.4th 482, 491-493.  
7 Pub. Resources Code, § 21001, subd. (a). 
8 Ibid.  
9 Mountain Lion Foundation v. Fish and Game Commission (1997) 16 Cal.4th 105, 112, quoting Friends of 

Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 259. 
10 Mountain Lion Foundation, supra, 16 Cal.4th at p. 112. 
11 A Local & Regional Monitor v. City of Los Angeles (“ALARM II”) (1993) 16 Cal.App.4th 630, 639, quoting 

Bozung v. Local Agency Formation Commission (1975) 13 Cal.3d 263, 283.  

 

Chapter 2 
 
12 Pub. Resources Code, § 21080, subd. (a). 
13 Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116 (insertion of a CEQA compliance condition in the 

agreement did not save the agreement from being considered an approval subject to CEQA environmental review); 

see also RiverWatch v. Olivenhain Municipal Water Dist. (2009)170 Cal.App.4th 1186, 1194; see also Sunset 

Skyranch Association v. County of Sacramento (2008) 164 Cal.App.4th 671 (decision to deny a use permit for an 

existing airport was a “project” requiring analysis of the impacts associated with the closure). 
14 See RiverWatch v. Olivenhain Municipal Water Dist., supra, 170 Cal.App.4th 1186. See also Stand 15.1  

Tall on Principles v. Shasta Union High School District (1991) 235 Cal.App.3d 772, 781, 783.  

Kaufman & Broad -SouthBay, Inc v. Morgan Hill Unified School District (1992) 9 Cal.App.4th 464, 474-476; 

accord Friends of the Sierra Railroad v. Tuolumne Park and Recreation Dist. (2007) 147 Cal.App.4th 643; 

Concerned McCloud Citizens v. McCloud Community Services Dist. (2007) 147 Cal.App.4th 181.  
15 CEQA Guidelines, § 15061, subd. (b)(4). 
16 Saltonstall v. City of Sacramento (2015) 234 Cal. App. 4th 549. 
17 Neighbors for Fair Planning v. City and County of San Francisco (2013) 217 Cal. App. 4th 540. 
18 Pub. Resources Code, § 21065. 
19 Union of Medical Marijuana Patients, Inc. v. City of Upland (2016) 245 Cal.App.4th 1265. 
20 Delaware Tetra Technologies v. County of San Bernardino (2016) 247 Cal.App.4th 352. 
21 City of Irvine v. County of Orange (2013) 221 Cal. App. 4th 846. 
22 Miller v. City of Hermosa Beach (1993) 13 Cal.App.4th 1118, 1139-1142.  
23 Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1014-1015; but see Miller v. City of Hermosa 

Beach, supra, 13 Cal.App.4th at pp.1139-1142.   
24 Mountain Lion Foundation, supra, 16 Cal.4th at p. 119, (“The Legislature intended CEQA to apply to 

discretionary projects, even when the agency’s discretion to fully comply with CEQA is constrained by the 

substantive laws governing its actions.”) 
25 CEQA Guidelines, § 15378, subd. (b)(3); compare Friends of Sierra Madre v. City of Sierra Madre (2001) 25 

Cal.4th 165, 187-188. 
26 Pub. Resources Code, § 21080, subd. (b)(4). 
27 Pub. Resources Code, § 21080, subd. (b)(8).  See Great Oaks Water Co. v. Santa Clara Valley Water Dist. (2009) 

170 Cal.App.4th 956. 
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28 Pub. Resources Code, § 21080, subd. (b)(10). 
29 Pub. Resources Code, § 21083.3. 
30 Article 12.5, §§15191-15196; see also §15062 (exemptions due to Article 12.5 must file notice with OPR 

identifying section under which exempt). 
31 Pub. Resources Code, § 21080.12 (This section is repealed in 2016, unless extended by the Legislature.) 
32 Pub. Resources Code, § 21080.14.  (This section will be repealed upon completion of these seismic retrofit 

projects, or on June 30, 2010.) 
33 Pub. Resources Code, § 21081.2. 
34 Tuolumne Jobs & Small Business Alliance v. Superior Court  (2014) 59 Cal.4th 1029. 
35 Pub. Resources Code, § 21084, subd. (a). 
36 CEQA Guidelines, § 15301. 
37 CEQA Guidelines, § 15302. 
38 CEQA Guidelines, § 15319. 
39 CEQA Guidelines, § 15323. 
40 CEQA Guidelines, § 15307. 
41 CEQA Guidelines, § 15313. 
42 CEQA Guidelines, § 15325. 
43 CEQA Guidelines, §§ 15332-15333. 
44 But see, Banker’s Hill v. City of San Diego (2006) 139 Cal.App.4th 249.  
45 Valley Advocates v. City of Fresno (2008) 160 Cal.App.4th 94, 104 (city’s determination that the apartments 

should not be listed in the local register did not mean it could forgo analysis of whether the apartments were historic 

resources under CEQA); see also Committee to Save the Hollywoodland Specific Plan and Hollywood Heritage v. 

City of Los Angeles (2008) 161 Cal.App.4th 1168; Pub. Resources Code, § 21084; CEQA Guidelines, § 15300.2, 

subds. (a) through (f); Davidon Homes, supra, 54 Cal.App.4th at pp. 115-117; Azusa Land Reclamation Company v. 

Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th 1165, 1192-1195, 1202, 1207. 
46 Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086. 
47 Save Our Schools v. Barstow Unified School District Board of Education (2015) 240 Cal. App. 4th 128. 
48 Save Our Big Trees v. City of Santa Cruz (2015) 241 Cal. App. 4th 694 
49 Concerned Dublin Citizens v. City of Dublin (2013) 214 Cal. App. 4th 1301. 
50 Pub. Resources Code, §§ 21108, subd. (b), 21152, subd. (b); CEQA Guidelines, § 15062, subd. (c).  
51 Pub. Resources Code, § 21108, subd. (b); CEQA Guidelines, §§ 15023, subd. (g), 15062, subd. (c)(1). 
52 Pub. Resources Code, § 21152, subd. (b); CEQA Guidelines, 15062, subd. (b)(2). 15.2 
53 CEQA Guidelines, § 15062, subd. (a); see also CEQA Guidelines, Appendix E.   
54 See McQueen v. Board of Directors of the Mid-Peninsula Regional Open Space District (1988) 202 Cal.App.3d 

1136, 1143-1147; International Longshoremen’s and Warehousemen’s Union v. Board of Supervisors (1981) 116 

Cal.App.3d 265, 273-274. 

 

Chapter 3 
 
55 CEQA Guidelines, § 15367. 
56 Planning and Conservation League v. Department of Water Resources (“PCL v. DWR”) (2000) 83 Cal.App.4th 

892, 904. 
57 CEQA Guidelines, § 15051. 
58 Ibid. 
59 PCL v. DWR, supra, 83 Cal.App.4th at pp. 903-907. 
60 CEQA Guidelines, § 15050; but see CEQA Guidelines, §§ 15052, 15096, subd. (e); 15162, subd. (c). 
61 Ibid.; see also PCL v. DWR, supra, 83 Cal.App.4th at p. 903. 
62 Pub. Resources Code, § 21070; CEQA Guidelines, § 15386. 
63 Pub. Resources Code, §§ 21104, 21153;  CEQA Guidelines, §§ 15072, 15082, 15086. 
64 CEQA Guidelines, § 15386. 
65 CEQA Guidelines, § 15086, subd. (a)(3). 
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66 Pub. Resources Code, §§ 21104, 21153, CEQA Guidelines, §§ 15063, subd. (g), 15072, subd. (a), 15073, subd. 

(c), 15082, 15096. 
67 Pub. Resources Code, §§ 21104, 21153; CEQA Guidelines, § 15063, subd. (g). 
68 CEQA Guidelines, § 15383. 
69 Pub. Resources Code, § 21104.2. 
70 “Take” is defined under Section 86 of the Fish and Game Code as “hunt, pursue, catch, capture, or kill, or attempt 

to hunt, pursue, catch, capture, or kill.” 
71 Banning Ranch Conservancy v. City of Newport Beach (2017) 2 Cal.5th 918. 
72 CEQA Guidelines, § 15379. 
73 CEQA Guidelines, § 15086, subd. (a)(3). 
74 Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1389. 

 

Chapter 4 
 
75 Pub. Resources Code, § 21080, subd. (d); Mountain Lion Foundation, supra, 16 Cal.4th 105, 113. 
76 CEQA Guidelines, § 15002, subd. (k). 
77 Pub. Resources Code, § 21080, subd. (c)(2); CEQA Guidelines, §§ 15063, 15365. 
78 CEQA Guidelines, § 15063, subd. (c)(1). 
79 Pub. Resources Code, § 21080.2; CEQA Guidelines, § 15102; Meridian Ocean Systems, Inc. v. California State 

Lands Commission (1990) 222 Cal.App.3d 153, 168. 
80 CEQA Guidelines, § 15063, subd. (f). 
81 CEQA Guidelines, § 15063, subd. (g). 
82 CEQA Guidelines, §§ 15003, subd. (h), 15378, subd. (a).  
83 Bozung, supra, 13 Cal.3d at p. 283. 
84 Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214 (court 

found strong connection between the road realignment and completion of the project, therefore, both were part of a 

single CEQA project.) 
85 CEQA Guidelines, 15063, subd. (a)(1). 
86 Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 Cal.App.4th 1170, 1191. 
87 id. at p. 1192. 
88 Pub. Resources Code, § 21080, subd. (d). 
89 Pub. Resources Code, § 21080, subds. (c) & (d); CEQA Guidelines, §§ 15064, subd. (a)(1) & (f)(1); 15070, subd. 

(a); Stanislaus Audubon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151.  
90 Pub. Resources Code, § 21080, subds. (c) & (d); CEQA Guidelines, §§ 15064, subd. (a)(1) & (f)(1); 15070, subd. 

(a); Stanislaus Audubon, supra, 33 Cal.App.4th at pp. 150-151.  
91 No Oil, Inc. v. City of Los Angeles (1975) 13 Cal.3d 68, 85. 
92 Friends of the Willow Glen Trestle v. City of San Jose (2016) 2 Cal. App. 5th 457. 
93 Pub. Resources Code, § 21080, subd. (e)(1). 
94 Pub. Resources Code, § 21080, subd. (e)(2).  
95 Perley v. County of Calaveras (1982) 137 Cal.App.3d 424-436-437. 15.3 
96 Leonoff v. Monterey County Board of Supervisors (1990) 222 Cal.App.3d 1337, 1351-1352. 
97 Stanislaus Audubon, supra, 33 Cal.App.3d at p. 152.  
98 Gentry, supra, 36 Cal.App.4th at 1380; Oro Fino Gold Mining Corp. v. County of El Dorado (1990) 225 

Cal.App.3d 872, 882-883. 

 

Chapter 5 
 
99 Pub. Resources Code, § 21080, subd. (c). 
100 Pub. Resources Code, § 21080, subd. (c)(1).  
101 Pub. Resources Code, § 21080, subd. (d); Stanislaus Audubon, supra, 33 Cal.App.4th at pp.150-151. 
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102 CEQA Guidelines, §§ 15072, subd. (a), 15073, subd. (c); Fall River Wild Trout Foundation, supra, 70 

Cal.App.4th at pp. 490-491. 
103 CEQA Guidelines, § 15073. 
104 Friends of the San Mateo Gardens v. San Mateo County Community College District, decided 9/19/16 

(S214061). 
105 Pub. Resources Code, § 21080, subd. (c)(2). 
106 Pub. Resources Code, § 21064.5. 
107 Pub. Resources Code, §§ 21080, subd. (c)(2), 21091, subd. (b); CEQA Guidelines, §§ 15072, subd.(a), 15073, 

subd. (a); Gentry, supra, 36 Cal.App.4th at p. 1372. 
108 Pub. Resources Code, § 21091, subd. (d)(1); CEQA Guidelines, § 15074, subd. (b); Gentry, supra, 36 

Cal.App.4th at p. 1372.  
109 Citizens for Responsible & Open Government v. City of Grand Terrace (2008) 160 Cal.App.4th 1323; compare 

with Porterville Citizens for Responsible Hillside Development v. City of Porterville (2007) 157 Cal.App.4th 885; 

see also California Native Plant Society v. County of El Dorado (2009) 170 Cal.App.4th 1026 (the existence of a fee 

program, adopted without CEQA coverage, does not create a conclusive presumption of full mitigation and 

mitigation can still be debated on a case-by-case basis). 
110 Pub. Resources Code, § 21080, subd. (d); CEQA Guidelines, § 15070, subd. (b)(2); Gentry, supra, 36 

Cal.App.4th at p. 1372. 
111 Taxpayers for Accountable School Bond Spending v. San Diego Unified School District (2013) 215 Cal. App. 

1013. 
112 Pub. Resources Code, §§ 21092, 21092.3; CEQA Guidelines, § 15072. 
113 Plaggmier v. City of San Jose (1990) 101 Cal.App.3d 842, 854. 
114 Fall River Wild Trout Foundation, supra, 70 Cal.App.4th at pp. 491-493. 
115 Pub. Resources Code, § 21092, subd. (b)(1); CEQA Guidelines, § 15072, subd. (f). 
116 Pub. Resources Code, § 21092, subd. (b)(3); CEQA Guidelines, § 15072, subd. (b). 
117 Pub. Resources Code, § 21091, subd. (b); CEQA Guidelines, § 15073, subd. (a). 
118 Pub. Resources Code, § 21091, subd. (e); CEQA Guidelines, §§ 15073, subd. (a), 15105, subd. (d). 
119 Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 306-314. 
120 Gentry, supra, 36 Cal.App.4th at p. 1397. 
121 Gentry, supra, 36 Cal.App.4th at p. 1394, Sacramento Old City Association v. City Council of Sacramento 

(1991) 229 Cal.App.3d 1011, 1028-1029.  

 

Chapter 6 
 
122 Pub. Resources Code, § 21080, subd. (d); Stanislaus Audubon Society, supra, 33 Cal.App.4th at 150-151. 
123 CEQA Guidelines, § 15063, subds. (a) & (c). 
124 CEQA Guidelines, § 15362. 
125 Laurel Heights Improvement Association v. Regents of the University of California (“Laurel Heights II”) (1993) 

6 Cal.4th 1112, 1123. 
126 “Laurel Heights I”, supra, 47 Cal.3d at p. 395; see CEQA Guidelines, § 15004, subd. (b). 
127 Pub. Resources Code, § 21080.4, subd. (a); CEQA Guidelines, § 15082, subd. (a), Appendix I (NOP Form). 
128 Pub. Resources Code, § 21080.4; CEQA Guidelines, § 15082, subd. (a)(1)(A-C). 
129 For further information, please review Public Resources Code Sections 21083.9 (scoping meeting called by 

Caltrans), 21092.4 (consultation with transportation planning agency), 21104 (consultation with State Air Resources 

Board), 21104.2 (consultation with DFW on endangered species), 21151.8 (consultation regarding school sites and 

hazardous substances), and 21151.9 (consultation with water supplier). 
130 Pub. Resources Code, § 21080.4, subds. (a) & (b); CEQA Guidelines, §§ 15082, subd. (c),15083. 
131 CEQA Guidelines, § 15083. 
132 Pub. Resources Code, § 21083.9, subd. (a). 15.4 
133 See Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215, 1230- 1231, 1236-1237. 
134 Pub. Resources Code, § 21082.1, subd. (a); CEQA Guidelines, § 15084, subd. (d). 
135 Pub. Resources Code, § 21082.1, subd. (c)(1)-(3). 
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136 Friends of La Vina v. County of Los Angeles (1991) 232 Cal.App.3d 1446, 1452-1456; Gentry, supra, 36 

Cal.App.4th at pp. 1367-1370; compare People v. County of Kern (1976) 62 Cal.App.3d 761, 775; Sundstrom, 

supra, 202 Cal.App.3d at p. 307. 
137 CEQA Guidelines, § 15161. 
138 CEQA Guidelines, § 15168. 
139 North Coast Rivers Alliance v. Kawamura (2016) 243 Cal. App. 4th 647. 
140 CEQA Guidelines, § 15175, subd. (a). 
141 Pub. Resources Code, § 21157, subd. (a). 
142 CEQA Guidelines, § 15385, subd. (b). In re Bay-Delta etc., supra, 43 Cal.4th at p. 1169-1173. 
143 Stanislaus Natural Heritage Project, supra, 48 Cal.4th at p. 197. 
144 Vineyard Area Citizens, supra, 40 Cal.4th at p. 431. 
145 Id. at p. 442. 
146 Id. at p. 443. 
147 CEQA Guidelines, § 15180, subd. (a). 
148 Pub. Resources Code, § 21090, subd. (b); see Friends of Mammoth v. Town of Mammoth Lakes 15.8 (2000) 82 

Cal.App.4th 511, 527-537. 
149 See ibid. 
150 See CEQA Guidelines, § 15168, subd. (d). 
151 CEQA Guidelines, § 15162. 
152 CEQA Guidelines, §§ 15162, subd. (d); 15163, subd. (c). 
153 Pub. Resources Code, § 21166, subds. (a)-(c). Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041, 1045 

(reapplication for expired map was not new project but required supplemental review based on new information). 
154 See Laurel Heights II, supra, 6 Cal.4th at p. 1130. 
155 Ibid; see also Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065, 1073. 
156 Benton v. Board of Supervisors (1991) 226 Cal.App.3d 1467, 1482.  
157 CEQA Guidelines, § 15162, subd. (c); California Oak Foundation, supra, 133 Cal.App.4th at p. 1243; see also 

CEQA Guidelines, § 15163, subd. (e). 
158 Ventura Foothill Neighbors v. County of Ventura (2014) 232 Cal. App. 4th 429. 
159 CEQA Guidelines, § 15164, subd. (a). Mani Brothers Real Estate Group v. City of Los Angeles (2007) 153 

Cal.App.4th 1385 (appellate court held that there was substantial evidence to support the City’s decision to use an 

addendum rather than requiring a supplemental EIR); compare Save Our Neighborhood v. Lishman (2006) 140 

Cal.App.4th 1288. 
160 CEQA Guidelines, § 15164, subd. (b). 
161 CEQA Guidelines, § 15162, subd. (b). 
162 CEQA Guidelines, § 15164, subd. (c).  
163 Pub. Resources Code, § 21080.5; CEQA Guidelines, §§ 15250-15253. 
164 See CEQA Guidelines, § 15252. 
165 Pub. Resources Code, § 21080.5, subd. (c). 
166 See Mountain Lion Foundation, supra, 16 Cal.4th at 113, 134-137; Sierra Club v. State Board of Forestry, supra, 

7 Cal.4th at pp.1230-1231. 
167 CEQA Guidelines, § 15251. 

 

Chapter 7 
 
168 CEQA Guidelines, § 15151;  Citizens of Goleta Valley v. Board of Supervisors (“Goleta II”) (1990) 52 Cal.3d 

553, 576 (“The law as we interpret and apply it simply requires that those decisions be informed, and therefore 

balanced.”); see generally CEQA Guidelines, §§ 15140- 15151.] 
169 CEQA Guidelines, § 15140. 
170 CEQA Guidelines, § 15141. 
171 See generally CEQA Guidelines, §§ 15122-15131. 
172 CEQA Guidelines, § 15123. 
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173 See San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (“San Joaquin Raptor I”) (1994) 27 

Cal.App.4th 713, 729-734; Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 736-738; 

County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192-193. 
174 San Joaquin Raptor I, supra, 27 Cal.App.4th at p. 732. 
175 Dry Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 36. 
176 Orinda Association v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1171. 
177 Laurel Heights I, supra, 47 Cal.3d at p. 396. 
178 City of Santee v. County of San Diego (1989) 214 Cal.App.3d 1438, 1450.  
179 San Joaquin Raptor I, supra, 27 Cal.App.4th at p. 730. 
180 See CEQA Guidelines, § 15124, subd. (d). 
181 CEQA Guidelines, § 15125, subd. (a); Save Our Peninsula Committee v. Monterey County Board of Supervisors 

(2001) 87 Cal.App.4th 99,124-125. 
182 CEQA Guidelines, § 15125, subd. (a). 
183 County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952.  
184 See San Joaquin Raptor I, supra, 27 Cal.App.4th at pp.724-729; see also Environmental Planning & Information 

Council v. County of El Dorado (1982) 131 Cal.App.3d 350, 354, Environmental Planning and Information Council 

v. County of El Dorado, supra, 131 Cal.App.3d at pp. 354, 357-358. 
185 Cadiz Land Co., Inc. v. Rail Cycle, L.P. (2000) 83 Cal.App.4th 74, 92-95. 
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