Summary of California Chamber of Commerce Initiative
to Amend the California Environmental Quality Act (CEQA)

Overview

The California Chamber of Commerce is propounding a statewide ballot initiative that
significantly rolls back environmental protections guaranteed by the California Environmental
Quality Act (CEQA). Officially titled “Modifies Environmental Review for Certain Projects,” the
Initiative weakens environmental review requirements for a broad range of projects, including
major infrastructure developments, to the benefit of developers. It also limits the ability of
communities to advocate for necessary public health protections, exposes public agencies to
increased liability risks, and strips courts of the power to issue a meaningful remedy when
CEQA is violated.

“Essential” Projects Covered by the Initiative

The Initiative applies to eight categories of projects, each labeled “essential”: housing, energy
infrastructure, water infrastructure, public health, public safety, transportation, educational
facilities, and broadband internet.

Each category encompasses a broad range of project types. Some of the most consequential
include:

e Major transportation infrastructure projects, including highways, bridges, interchanges,
tunnels, and ferry terminals;

e Major energy projects, including municipal solid waste conversion projects, landfill gas
facilities, dairy biogas projects, and electrical transmission systems and infrastructure;

e Major water infrastructure projects, including dams, reservoirs, canals, desalination
plants, and other water system components;

e Residential and specified mixed-use projects located anywhere in the state, including
large-scale developments in fire-prone sprawl areas; and

e Wildfire risk reduction projects, including vegetation management and fuel reduction
(potentially including forest clear-cutting).

The Initiative also covers all ancillary infrastructure components included in the qualifying
project’s application as part of the “whole of the project.” These ancillary components could
include, for example, wastewater treatment centers (ancillary to geothermal sites and water
systems) or major gas pipelines (ancillary to landfill gas energy projects).

The Initiative does not apply to new oil or natural gas production facilities, the Delta
Conveyance Project, nuclear facilities, high-speed rail systems, or jails and other detention
facilities.



Initiative’s New Rules for “Essential” Projects

1.

Eliminates Longstanding Principle Favoring Environmental Protection

The Initiative states that its language should be interpreted and implemented to “afford the fullest
possible weight to the interest of, and the approval and realization of, essential projects.” This
reverses CEQA’s bedrock principle that the law must be interpreted to afford the fullest possible
protection of the environment.

2.

Makes Procedural Changes

The Initiative provides new procedural requirements that restrict environmental review,
including but not limited to the following:

It tightly limits the duration of public comment periods for most environmental
documents and provides that these comment periods can be extended only by court order
(an exception to this limitation exists where the lead agency is also the project applicant).
As a result, comment deadlines will become unreasonable for many projects. The new
rules specify:

o A maximum of 20 days for comments on negative declarations and mitigated
negative declarations (rather than a minimum of 20 days, or 30 days if state
agency review is required, as current law provides).

o A maximum of 45 days for comments on environmental impact reports (EIRS)
(rather than a minimum of 30 days, or 45 days if state agency review is required,
as current law provides).

Note: Comment periods are the principal opportunity for regulatory agencies and the
public to request information about a proposed project and to suggest mitigation
measures. Commenting agencies include “trustee agencies,” which must comment on a
proposed project’s effect on wildlife and other resources, and “responsible agencies,”
which have permit authority over projects. The new maximum time periods will reduce
the public’s and agencies’ ability to provide informed feedback and seek vital
information.

It greatly expands the number and types of development projects subject to the strict
requirement that agencies determine the completeness of development applications
within 30 days. If a determination is not granted within that period, the application is
automatically deemed complete, limiting information that agencies can require of the
applicant in the future.

It requires responsible agencies to act on project applications within 90 days of a
complete application, or within 1 day after the lead agency approves the project,
whichever date is later. This could make it more difficult for responsible agencies to
ensure that environmental documents prepared by lead agencies are sufficient for their
purposes, which could delay the issuance of necessary environmental permits.



e It eliminates the requirement for consultation with California Native American tribes that
are not federally recognized.

e It allows qualifying projects that are currently in the approval pipeline to take advantage
of the new relaxed rules. Applications can be withdrawn and resubmitted. Relatedly, it
provides that all projects deemed complete prior to the Initiative’s effective date shall
remain complete, even if the applicant has significantly altered the project since
submitting its application.

3. Allows Developers to Sue Public Agencies Under CEQA

The Initiative would create a new right of action for applicants to sue public agencies that deny
their projects. This represents a major change in the law that could significantly increase
litigation under CEQA, cost public agencies more in attorney fees, and pressure them to issue
project approvals even when the project might harm local communities and the environment.
Except for specified housing projects, CEQA does not currently allow applicants to sue over
project denials.

4. Weakens Standards for Environmental Review

Background: Under current law, CEQA requires that lead agencies determine whether a
proposed project’s environmental impacts are “significant.” If the lead agency concludes the
project will cause a significant impact, CEQA mandates that it adopt mitigation measures to
reduce that impact to a level of insignificance. Notably, CEQA requires agencies to use
“thresholds of significance” that are based on up-to-date scientific information and designed to
uncover the actual harm that a proposed project will cause.

What does the Initiative do?
The Initiative requires that the lead agency determine a proposed project’s significant impacts
based solely on compliance with “existing laws. ”

e “Existing laws” mean formally adopted legal requirements in statutes, regulations, rules,
standards, or ordinances that were in effect when the application was submitted. The
Initiative does not require that these laws/standards be designed to disclose significant
harm to the environment.

e The Initiative creates narrow exceptions, allowing an agency to base its significance
determination on updated building codes and laws addressing “life-safety” impacts that
were enacted after an application was submitted.

e If the lead agency has employed thresholds of significance on the earlier of the date an
applicant’s preapplication or application is filed, the applicant may elect to “vest into”
any of those thresholds.

The Initiative’s new rules for significance determinations represent a major change in CEQA.
e By allowing thresholds of significance to be based on any existing laws, including laws
that may not adequately protect the public or the environment, or that may not be based
on current or accurate scientific knowledge, the Initiative undermines CEQA’s core
purpose: to identify, disclose, and mitigate significant impacts.



e Allowing applicants to choose the applicable thresholds of significance reverses current
law, which gives the lead agency sole authority over the analysis of environmental
impacts.

5. Allows Abbreviated Alternatives Analysis

Background: Under current law, CEQA requires that an EIR include a reasonable range of
feasible alternatives that are less harmful to the environment than the proposed project. Further,
the alternatives analysis must consider alternative locations if necessary to reduce the project’s
significant impacts; indeed, the project location is often one of the major factors contributing to
harm to the environment and public health. Finally, lead agencies must consider and formally
respond to feasible alternative proposals received in public comments.

What does the Initiative do?

The Initiative provides an optional pathway, or preliminary scoping process, that allows
applicants to include only one project alternative (in addition to the “no project” alternative) in
the EIR. It thus eliminates the requirement that the analysis include a range of options. In
addition, it removes the requirement that the agency consider alternative locations if necessary.
Further, for applicants electing the preliminary scoping process, lead agencies are barred from
considering environmentally superior alternatives proposed by the public.

This new rule is a major change in CEQA. The requirement under current law that the lead
agency identify a range of less harmful alternatives (including alternative sites) and consider
options proposed by the public goes to the heart of CEQA — this is how the law improves
projects that would otherwise damage communities or the environment.

6. Makes Changes to Judicial Review and Limits Remedy in CEQA Cases
Through several key changes, the Initiative limits judicial review and remedies in CEQA cases
challenging qualifying projects.

a. Rushes Judicial Review

Background: For most projects, current law does not impose a time limit for completing CEQA
litigation. A notable exception applies to developments identified as “Leadership” projects under
CEQA and clean energy projects under the California Energy Commission’s Opt-In Certification
Program, for which legal challenges must be completed within 270 days (including trial and
appellate courts), if feasible. The “Leadership” project pathway requires applicants to reimburse
for additional costs incurred by the courts in complying with the expedited timelines.

What does the Initiative do?

The Initiative provides that any CEQA case challenging a qualifying project must be completed
within 270 days (including all trial and appellate court proceedings). The court may, at its
discretion, extend the deadline by 90 days, but any further extension requires the consent of the
petitioner, the agency, and the applicant. The Initiative thus appears to remove the court’s
discretion to extend the deadline beyond 360 days even if it is infeasible to complete all judicial
proceedings within the specified time frame.

The Initiative does not require that applicants reimburse for the burden the expedited process will
place on the courts.



b. Changes Standard of Review
Background: Under current law, CEQA provides a dual standard of judicial review:
e If the court is deciding a legal question, the “de novo” standard applies. Here, the court
exercises its independent judgment and does not defer to the lead agency’s decision.

o Example 1 of legal question: whether the EIR’s analysis of project impacts
omitted information necessary to the agency’s informed decision-making.

o Example 2 of legal question: whether the agency complied with CEQA’s
procedural requirements. Notably, where an agency is found to have committed a
procedural error, the error is presumptively prejudicial.

e If the court is deciding a factual question, the “substantial evidence test” applies. Here,
the agency’s decision must be upheld if it is supported by substantial evidence in the
record. Under these circumstances, the court must defer to the agency’s determination,
even if contrary evidence exists to support the petitioner’s argument.

o Example of factual question: whether the lead agency based its conclusions about
air quality impacts on incorrect modeling.

What does the Initiative do?
Eirst, the Initiative provides that petitioners’ claims are limited to whether the lead agency failed
to comply with “objective existing laws.”

e “Objective” means “involving no personal or subjective judgment and being uniformly
verifiable by reference to an external and uniform benchmark or criterion available and
knowable by both the applicant and the public agency before the application was
submitted.”

e “Existing laws” is defined above (See #4).

This new requirement reduces CEQA’s protections considerably, because not all “objective
existing laws” will capture the full extent of a project’s impacts or ensure effective mitigation of
its impacts.

Second, the Initiative provides that, with one exception (described below), all claims must be
decided under the “substantial evidence test.” Under this standard, the court must defer to the
agency’s CEQA determinations, rather than exercising its independent judgment.

e This is a major change in the law. The “substantial evidence test” has never been applied
in cases where a court is deciding purely legal questions, such as whether an EIR omitted
crucial analysis. In fact, because the existing “independent judgment” standard applies to
legal questions throughout all areas of state and local agency decision-making, the
Initiative’s change would purport to change the standard of review uniquely for CEQA
cases.



Third, the Initiative provides that for any claim alleging that the lead agency did not complete
CEQA'’s “public participation procedures,” the court must determine only whether the agency’s
failure was “arbitrary and capricious and resulted in prejudicial error.”

e This is another major limitation to judicial discretion. Courts currently exercise their
independent judgment to decide these procedural claims and do not employ the
deferential “arbitrary and capricious standard.” In addition, the Initiative eliminates the
presumption that procedural errors are prejudicial. Finally, the Initiative does not define
“public participation procedures,” an ambiguous term.

7. Curtails Remedies that Courts May Issue

Background: Under current law, if a court finds that the lead agency has violated CEQA, the
standard remedy where there is clear demonstration of harm is to direct the agency to rescind the
project approval. The court typically will also enjoin the project’s construction until the agency
demonstrates to the court that the CEQA error has been corrected. CEQA allows courts to limit
the injunction to a specific part or activity of the project, but only if that discrete part or activity
can be severed from the rest of the project and such severance will not prejudice complete and
full compliance with CEQA.

What does the Initiative do?
The Initiative curtails the remedy a court can issue, in three fundamental ways.

First, a court would not be able to order rescission of an agency’s approval of a qualifying
project even if it finds an egregious violation of CEQA. This provision would thus allow a
permitting decision to remain in place despite being based on incorrect or incomplete
information.

Second, a court would only be able to prohibit the commencement of the specific part or activity
of the project that is affected by the CEQA error. Unlike current law, the Initiative appears to
allow such severance of project activities even where it might prejudice complete and full
compliance with CEQA.

Third, a court would be limited to issuing a “temporary” injunction only where there is clear and
convincing evidence that the project would have a “specific, adverse impact upon public safety.”
Thus, a court cannot enjoin activities that would degrade water or air quality, destroy habitat for
endangered species, or pose risks to public health.

e Any injunction is limited to temporarily halting the “particular essential project
component that would result in the specific, adverse impact upon public safety.” The
proponents do not reference any law in California that prevents a court from issuing a
permanent injunction when appropriate.

e To obtain an injunction, the petitioner must show that there is no feasible way to mitigate
or avoid the adverse impact on public safety.

e The Initiative is unclear whether these restrictions on injunctions would apply to its
provision allowing a court to prohibit the commencement of a project after the court has
found a CEQA violation.



Fourth, the Initiative provides that any phase of a challenged project that is not within the scope
of the CEQA error identified by the court may not be subject to the writ or any further challenge.
In addition, if the agency’s project approval was not challenged, the Initiative disallows any
CEQA challenge to later project actions and approvals. This represents a major change to CEQA,
which does not preclude further litigation to enforce compliance with CEQA for each phase of
the project. For example, under current law, petitioners can file a CEQA action if the developer
fails to implement required mitigation of significant project impacts.

8. Limits Contents of the Administrative Record

Background: Courts review claims of CEQA violation by examining the “administrative record”
of information the agency considered when it decided to approve a project. Current law requires
that administrative records include a broad range of documents in the lead agency’s possession
that relate to the challenged project. These documents include comments on the agency’s
environmental review, which can be submitted at any time before the close of the public hearing
to approve the project. Because discovery is precluded in CEQA litigation, the administrative
record is generally the only evidence on which a court evaluates a case. It offers important
insights into how the lead agency determined the project’s significant impacts and identified
measures to avoid or mitigate those impacts.

What does the Initiative do?
The Initiative provides radical new limitations on the contents of administrative records.

First, administrative records may consist only of notices, studies and documents that are required
under CEQA to be sent or distributed to members of the public by the lead agency, or made
available to the public at a public repository or on the agency’s website.

e Under this new rule, the record would not include internal agency communications,
project applications, or agency communications with applicants, along with many other
types of documents that may provide insight into a project’s impacts, as required by
current law.

Second, public comments in the administrative record are generally limited to (a) electronic and
written comments received during comment periods on environmental documents; (b) electronic
and written comments received 48+ hours before hearings, subject to strict limitations described
below; and (c) verbal testimony at noticed recorded hearings. However, the record shall include,
“without qualification,” responses by the lead agency or the applicant to comments, or comments
from the applicant in response to a question from an agency or to demonstrate compliance with
CEQA.

e Electronic/written comments from the public received 48+ hours before a public hearing,
but not submitted during the comment period, may be included in the administrative
record only if:

o A “significant change” to the project precluded the comment from being raised
during the comment period, or



o The comment addresses new information that was not known or could not have
been known during the comment period.

e Under this new rule, members of the public and other public agencies would be
precluded, in most cases, from submitting comments on the final environmental
document, even if it looks very different from the draft (there is no formal comment
period on a final environmental document).

The Initiative’s restrictions on the contents of administrative records limit decision-making
transparency, a key objective of CEQA, and mean that in situations where, for example, agency
staff express doubts about the integrity of information contained in CEQA documents or
provided by project applicants, that information will not ordinarily be part of the record. The
Initiative’s limitations on public comments on environmental documents — limitations that do not
apply to the applicant — discourage public participation in the environmental review process,
another hallmark of CEQA. Overall, these restrictions on the administrative record give the
views of the applicant and agency more weight than those of the public, and will undermine
petitioners’ ability to successfully prosecute CEQA claims.

General Provisions

The Initiative has a number of “general” provisions, addressing subjects like severability,
effective date, and statutory references. While most of these provisions are typical for statewide
initiatives, one stands out as unusual and over-reaching.

Defense of Initiative in Event of Legal Challenge

If the Initiative is subject to legal challenge and the Attorney General and the Governor refuse to
defend it, the Attorney General must appoint independent outside counsel to do so. In this
circumstance, a “continuous appropriation” will be made from the General Fund to the
Controller, without regard to fiscal years, in an amount necessary to cover the costs of retaining
independent counsel. This appears to be highly unusual and may expose the state to substantial
financial liability.



